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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under reg- 
ulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made only after notice and hearing or opportunity 
for hearing have been given. These decisions do not include rules 
and regulations of general applicability which are required to be pub- 
lished in the Federal Register or (for reasons of policy) decisions 
issued under one statute which expressly authorizes, but does not 
require the publication of the facts and circumstances of a violation, 
unless the Secretary in his decision has specifically ordered or directed 
such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 et seq.), the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 et seqg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seq.). These statutes are now administered by the War Food 
Administration created by Executive Order No. 9334, April 19, 1943 
(8 F. R. 5423). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions.” They may be cited by 
giving the volume and page, for illustration, thus: 1 AD 472. It is 
unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered by 
the Department will be included in this publication. 

An Index-Digest of both the Agriculture Decisions and court dec- 
sions will be found at end of each issue. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, Wash- 
ington, D. C. 
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AGRICULTURE DECISIONS 
(A. D. 602) 


In re Brucer Datry, Herettk Dairy, and American Datry Co. AMA Doc. No. 
41-21. Decided April 26, 1944. 


Dismissal of Petition for Relief—Jurisdiction of Secretary— 
Scope of Proceeding Under Section 8c(15) (A) 


Petition for relief denied and dismissed on the ground that (1) the allegations in 
the petition as to the Secretary’s failure to determine purchasing power of milk 
are not sustained, (2) the soundness of the Secretary’s regulations and findings 
in issuance of order is not within scope of proceeding under section 8c (15) (A) 
of the act, (3) the hearing under said section is not a proper method to test 
complaint under anti-trust laws, (4) the regulations of Office of Price Ad- 
ministration are not within the jurisdiction of the Secretary, and (5) because of 
failure to make full statement of facts upon which petition is based. 


Mr. William Parker Ward, of Chicago, Illinois, for petitioners. 
Decision by C. W. Kitchen, Acting Director of Distribution. Approved 
by Henry Hilbun, Jr., Acting Solicitor. 


DISMISSAL OF PETITION 

On January 21, 1944, Peter Brucer, doing business as Brucer Dairy, 
Joseph Heretik, Sr., doing business as Heretik Dairy, and Peter Kra- 
kowski, doing busines as American Dairy Co., filed with the War Food 
Aiuiniateaies a petition under section Be (15) (A) of the Agricultural 
Marketing Agreement Act of 1937 (7 U.S. C. 1940 ed. 601 et seq.), 
hereinafter called the “act,” in which they seek relief from the order 
regulating the handling of milk in the Chicago, Illinois, marketing area 
(7 CFR, Cum. Supp., 941.0 et seqg.). The provisions of the order were 
discussed and the validity thereof upheld in the case of United States 
of America v. Wrightwood Dairy Company, 127 F. (2d.) 907 (C. C. A. 
7th, 1942). 

The complaints of the petitioners and their requests for relief are 
based upon the following allegations, as contained in the petition filed 
herein: 

1. That the petitioners are not handlers as defined in the order and 
that the proceedings are instituted for the purpose of establishing among 
other things, that the petitioners are not handlers as defined in the act 
or order or the amendments thereto. 

2. The order and the amendments thereto “are void, invalid and 
illegal for they fail to determine the purchasing power of milk in the 
pre-war period, August 1909 to July 1914, as required by the Act and 
amendments.” 

3. The order and amendments are “void, invalid and illegal for they 
fail to contain a finding by the Secretary of Agriculture that he has 
ascertained as required by the Act and amendments, that price that 
will give milk a purchasing power equivalent to its purchasing power 
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in the base period” and for the further reason “that the statement of 
the Secretary of Agriculture does not include an explanation of the 
‘other economic conditions which affect market supply and demand for 
such milk’ in the determination of the aforesaid price.” 

4. That the order and amendments thereto are void, invalid and 
illegal “because they are vague, remote, uncertain and indefinite and 
do not fix a minimum price for milk by failure to specify which of three 
formulae as set forth in Section 1 of Article VI of the Marketing Agree- 
ment for evaporated milk issued by the Secretary of Agriculture on 
May 31, 1935.” 

5. That the order and amendments thereto are void, invalid and 
illegal because “they are against public policy in that they encourage 
or calculate to encourage and in fact have resulted in illegal con- 
spiracies in violation of the anti-trust laws of the United States.” 

6. That the order and amendments thereto “are void, invalid, and 
illegal in that they violate Sec. 2(2)(b), which prohibits any action 
under the Agricultural Market Agreement of 1937, which has for its 
purpose the maintenance of prices for farmers above the level which 
Congress declared it to be its policy to establish in Sec. 2(1) of the 
said Act.” 

7. That the “Market Administrator, until July 1, 1941, did not use 
the average weekly prevailing price of “Twins’ on the Wisconsin Cheese 
Exchange at Plymouth, Wisconsin, in computing the minimum price 
to be paid to producers for Class I and Class II milk, but, contrary to 
law, and without any authority, the Market Administrator used the 
price of ‘Cheddars’, in such computation. 

8. That the order is void and unconstitutional because the pricing 
provisions thereof deprive the petitioners of their property without due 
process of law. 

9. That the order is illegal and void and the petitioners are deprived 
of their property without due process of law in that resale “ceiling 
prices” have been placed on milk while there is no such ceiling on the 
price which petitioners must pay producers for milk under the order. 

10. That the “administration charge” is illegal because it is charged 
against all milk received by the petitioners without any regard as to 
“whether or not any of the said milk is sold in the Chicago Milk 
Marketing Area.” 

11. That milk of the petitioners has been improperly classified. 

12. That the market administrator is attempting improperly to col- 
lect money from the petitioners. 

13. The order and the amendments thereto do not tend to effectuate 
the declared policy of Congress as set forth in the “said Agricultural 
Adjustment Act of 1933 as reenacted and supplemented.” 

14. That economic conditions have changed since the order became 
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effective and there is now “no foundation in law or in fact for the con- 
tinued existence of said order.” 

15. That the findings set forth in the order and amendments thereto 
are not now founded on fact because economic conditions have changed 
since the order and the amendments thereto were issued. 


II 


The allegations contained in paragraphs numbered 2 and 3, complain 
of the failure of the Secretary of Agriculture to (1) determine the “pur- 
chasing power of milk in the pre-war period,” and (2) “that price that 
will give milk a purchasing power equivalent to its purchasing power in 
the base period.” 

In issuing the order regulating the handling of milk in the Chicago, 
Illinois, marketing area, and in issuing the amendments thereto, the 
Secretary of Agriculture made the findings and determinations required 
by the act. These findings and determinations were published in the 
Federal Register.’ 

III 


As is indicated in paragraphs numbered 6, 8, 10, 13, 14, and 15 of the 
above enumerated allegations, the petitioners are in this proceeding 
attempting to attack the soundness of the regulation provided by the 
order and the findings which are embodied in the order and upon which 


the regulation is based. The permissibility of raising such questions in 
proceedings under section 8c(15)(A) of the act was decided in the 
ruling on the petition of Mutual Orange Distributors, et al. (1 A. D. 
207). In that case it was concluded that: 


The act provides for two distinct types of proceeding in connection with 
the issuance and execution of a marketing order. The first type is that which, 
under the act, must occur before the issuance of, and serve as a foundation for 
the regulatory order. This proceeding must be accompanied by due notice 
of and an opportunity for hearing upon a proposed order. It is directed to- 
ward no particular individual, but rather toward all persons who would be 
affected by the issuance of the proposed order, and it eventuates in regulations 
of general applicability with the force and effect of law. This administrative 
proceeding, by which an opportunity is afforded to convey to the Secretary 
the information requisite to intelligent regulation, has been properly described 
as essentially legislative in character. 

The other proceeding for which the act provides is one, such as this, 
which may be instituted by a particular person affected by an order. It can 
begin only after the completion of the “legislative” process described above 
(that is, after an order has been issued) and it is directed, as the language of 
the act suggests, toward the effects of an order upon a particular individual. 
rather than toward the formulation of a general regulation., In contrast to the 
process which must occur before the issuance of an order, this proceeding is 
judicial and adversary in character, with the Secretary acting in the role of 
judge rather than administrator, and, further, it is in the nature of a review 
proceeding, with the Secretary, instead of a court, reviewing for legal defi- 
ciencies. The purpose of the proceeding is to determine whether an order is 
“in accordance with law” not in the abstract, but with respect to a particular 
handler and his actual situation under the order. (1 A. D. 211, 212) 


14 F. R. 3770, 4 F. R. 3764, 5 F. R. 2632, 5 F. R. 2337, 6 F. R. 3159, 6 F. R. 3130, 6 F. R. 4577, 
6 F. R, 4552, 8 F. R. 1258, 8 F. R. 8204. 
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The petitioners in order to attack the soundness of the regulation pro- 
vided by the order and the validity of the findings upon which the 
regulation is based as they seek to do in paragraphs numbered 6, 8, 10, 
18, 14, and 15 would have to present for consideration and decision 
general evidence of the kind that had been, could have been or should 
be, presented in the quasi-legislative proceeding requisite to the issu- 
ance of an order or an amendment thereto. ‘“To hold that the quasi- 
judicial process for which section 8c(15) (A) of the act provides may 
be used for such a purpose would be not only to subvert the apparent 
purpose of that process and to offer a means of prolonging in another 
guise, the quasi-legislative process, but also to undermine the congres- 
sional intention which is fairly evident from the presence in the act 
of provisions for proceedings of both types. Such a holding would vio- 
late familiar rules which require the act to be construed to make all of 
its provisions harmonious and effective.” (In re Mutual Orange Dis- 
tributors et al., supra, p. 212.) 

The allegations of the paragraph numbered 13, and possibly also the 
paragraphs numbered 14 and 15, fail in another respect to comply with 
the act. The determination, In re Alexander Chaskin, doing business as 
Chaskin Citrus Co. (2 A. D. 378), held that a petition filed pursuant to 
section 8c(15)(A) of the act is not the proper procedure to secure a 
determination that a marketing order does not tend to effectuate the 
declared policy of the act. 

It is determined, therefore, that the allegations contained in para- 
graphs 6, 8, 10, 13, 14, and 15 are not proper allegations upon which a 
hearing of the type requested can be held. 


IV 


In paragraph numbered 9 of the above enumerated allegations the 
petitioners suggest that because maximum resale price regulations have 
been issued by another federal agency, they are being deprived of their 
property without due process of law in that the resale price regulations 
prevent the petitioners from raising resale prices in order to absorb 
inceased costs. 

The Chicago milk marketing order does not fix resale prices. That 
field is occupied by another regulatory body. The petitioners fail to 
show whether the remedy for the alleged deprivation of property is a 
lower price to producers under the order or the granting of higher resale 
prices by the regulatory authority fixing such prices. In order to obtain 
relief from the regulations of other governmental agencies, the peti- 
tioners must appeal to those agencies. Furthermore, section 3(d) of 
the Emergency Price Control Act of 1942 (Act of January 30, 1942, 
ch. 26, 56 Stat. 23, 50 U. S. C. App., Supplement II, 901, 903(d)) 
provides: 
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Nothing contained in this Act shall be construed to modify, repeal, super- 
sede, or affect the provisions of the Agricultural Marketing Agreement Act of 
1937, as amended (Title 7, secs. 601, 602, 608a-608c, 608d, 608e, 610, 612, 614, 
624, 671-674), or to invalidate any marketing agreement, license, or order, or 
any provision thereof or amendment thereto, heretofore or hereafter made or 
issued under the provisions of such Act. 

It is determined, therefore, that the allegations contained in para- 
graph numbered 9 are not proper matters to be heard in proceedings 
under section 8c(15) (A) of the act, and a hearing on these allegations 
is denied. 


V 


Paragraph numbered 4 above alleges that the order is illegal and 
void in that it does not specify which of the formulae, as set forth in 
section 1 of Article VI of the marketing agreement for evaporated milk 
shall be used in determining Class I and Class II prices. The allega- 
tion does not indicate which formula was used by the market adminis- 
trator, nor does it specify what difference in price, if any, would result 
from the use of the various formulae set forth in the agreement. The 
petition contains no indication as to the manner in which petitioner is 
affected by the alleged vagueness of the provision. 

Paragraph numbered 7 of the above allegations complains of the 
cheese quotation used by the market administrator in determining the 
producer price for Class I and Class II milk. The allegation is indifi- 
nite and does not indicate how, if an improper quotation was used, the 
petitioners were affected. In the absence of a more specific complaint, 
a hearing on the matters complained of in paragraphs numbered 4 and 
7 is denied. Paragraph (3) of section 900.52(b) of the General Regula- 
tions provides that a petition shall contain a full statement of the facts 
(avoiding a mere repetition of detailed evidence) upon which the peti- 
tion is based, and which it is desired that the Secretary consider, set- 
ting forth clearly and concisely the nature of the petitioner’s business 
and the manner in which petitioner claims to be affected by the terms 
or provisions of the order, or the interpretation or application thereof, 
which are complained of. 

VI 


Paragraphs numbered 1, 11, and 12 of the above enumerated allega- 
tions fail to comply with the provisions of the regulations to which 
reference has just been made. These three paragraphs contain vague and 
indefinite complaints of the application of the order to the petitioners 
without a full statement of the facts or a clear setting forth of the 
nature of the petitioners’ businesses, and are merely repetitions of the 
allegations contained in a previous petition filed by these same peti- 
tioners, and upon which a hearing was denied on December 1, 1943 
(2 A. D. 661). Hearing on these allegations is accordingly denied. 
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VII 


Paragraph numbered 5 alleges that the order is against public policy 
because it encourages illegal conspiracies in violation of the anti-trust 
laws of the United States. A hearing such as the petitioners request is 
not the proper method to hear complaints as to the violations of anti- 
trust laws. Inasmuch as paragraph numbered 5 alleges matters which 
may not be heard in a hearing under section 8c(15)(A) of the act, a 
hearing on that portion of the petition is denied. 


VIII 
For the reasons set forth above, it is hereby found and determined 
that the petition does not comply in form or content with the applicable 
provisions of the act and the regulations issued thereunder. A hearing 
on the petition is therefore denied. 


(A. D. 603) 
In re Wavurer A. Barton doing business as Barton CoMMISSION CoMPANY. P&S 
Doc. No. 1547. Decided February 3, 1944.* 


Extension of Time for Filing Exceptions—Examiner’s Authority to 
Rule upon Motions 


Although under the rules of practice under the act the examiner’s authority to 
rule upon motions and requests is limited to the time his report is filed with 
the hearing clerk and, consequently, he had no authority to grant the ex- 
tension requested, nevertheless, since the time for filing exceptions expires this 
date, the time for filing the exceptions to the examiner’s report by both parties 
is extended 20 days from date of this order. 


Mr. Golden N. Dagger and Mr. Joseph O. Parker for complainant. Messrs. Kelly 
& LaVander, of South St. Paul, Minnesota, for respondent. Mr. John J. 
Curry and Mr. John E. Croak, Examiners. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


EXTENSION OF TIME 

In this disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S.C. 1940 ed. 181 et seqg.), a hearing has been held and 
an examiner’s report issued and served upon both parties. 

By a letter dated January 24, 1944, addressed to “Mr. John E. Croak, 
Examiner, Food Distribution Administration, Department of Agricul- 
ture, Washington, D. C.,” respondent’s attorney requested that the time 
for filing exceptions to the examiner’s report be extended for an addi- 
tional twenty days due to the press of business. The request should 
have been filed with the hearing clerk, as prescribed in section 202.10 
of the applicable rules of practice (9 CFR, 1941 Supp., §202.10). The 
letter was referred to the hearing clerk who served a copy upon com- 
plainant’s attorney in accordance with section 202.22 of the rules of 
practice. He filed objections on January 29 to the granting of the 
extension. 


* This decision reached the editor too late for publication in prior issue of Agriculture Decisions. 
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However, it appears from the record that the examiner, located at 
St. Paul, Minnesota, purported to grant the extension by telephone on 
January 27, and confirmed this in writing on January 29. Sections 
202.10 and 202.22(c) of the rules of practice specifically provide that 
the examiner is authorized to rule upon motions and requests only until 
his report is filed with the hearing clerk. Consequently, the examiner 
had no authority to grant the extension requested. Nevertheless, since 
the time for filing exceptions expires today, we see no alternative, under 
the circumstances, but to adopt the examiner’s action and permit the 
extension to stand. But we think the extension should also be allowed 
complainant. Accordingly, the time for filing exceptions to the ex- 
aminer’s report, on the part of both parties, is extended twenty days 
from today. 

Copies of this order shall be served upon the parties by registered 
mail or in person. A copy shall also be sent to the examiner. 
















(A. D. 604) 
In re Sr. Louis Nationa, Srockyarps Company. P&S Doc. No. 1246. Decided 
February 7, 1944.* 
Extension of Time to Amend Application 


Respondent’s request to extend time from February 7 to February 17, 1944, to 
amend its application granted. 


Mr. Golden N. Dagger and Mr. Joseph O. Parker for complainant. Mr. M. W. 
ents of Kansas City, Missouri, for respondent. Mr. John J. Curry, 
xaminer. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


RULING ON MOTION 

By an order issued January 4, 1944 (3 A.D. 6), the St. Louis National 
Stockyards Company, respondent in this proceeding, was allowed until 
February 7, 1944, to amend applications it has filed. Respondent has 
asked that the time for this be extended ten days, and the Office of 
Distribution (formerly the Food Distribution Administration) inter- 
poses no objection. 

The time allowed for amending respondent’s applications is extended 
from February 7 to February 17, 1944. 























(A. D. 605) 
In re ASSOCIATED VETERINARIANS. P&S Doc. No. 1522. Decided February 22, 1944.* 






Rule on Motion for Oral Argument 


Although the record fully authorizes issuance of prior order in this proceeding, 
request for oral argument to be limited to the facts now contained in the 
record, to save rights respondent waived, but thought he was reserving, 
granted, prior order suspending respondent’s registration is not in any way 
suspended or modified by this ruling. 


* This decision reached the editor too late for publication in prior issue of Agriculture Decisions. 
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Mr. Joseph O. Parker for complainant. Messrs. Kelly & LeVander and Messrs. 
Grannis & Grannis, both of South St. Paul, Minnesota, and Mr. A. I. Levin, 
of St. Paul, Minnesota, for respondents. Mr. Raymond L. Dillman, Mr. John 
J. Curry, and Mr. John E. Croak, Examiners. , 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


RULING ON MOTION 


On January 5, 1944, an order (3 A.D. 7) was issued suspending the 
registration under the Packers & Stockyards Act, 1921 (7 U.S.C. 1940 
ed. 181 et seq.), of the Associated Veterinarians, the respondents. There- 
-after, Mr. Harold LeVander, counsel for Dr. H. H. Forsythe, one of the 
three respondents whose registration was suspended for three years, sub- 
mitted a request that the proceeding be reopened to the extent of allow- 
ing Dr. Forsythe, who is now living in Washington, to appear in person 
and argue that the suspension should be for less than three years. 
Counsel stated that he was surprised to receive the final order, as he 
had expressly reserved the right to except to an examiner’s report and 
argue orally, and had intended to except if suspension for more than one 
year was recommended. The Office of Distribution, formerly the Food 
Distribution Administration, complainant herein, answered the request, 
denying that respondent was entitled to argue orally, but not pressing 
its objection if the argument would be confined to the facts of record 
and if the January order would not be stayed pending consideration of 
the argument. 

At the hearing Mr. LeVander, for Dr. Forsythe, admitted the facts 
and waived all further procedure except filing a suggested order and 
arguing before the Secretary. The record does not support his state- 
ment that he reserved the right to except to an examiner’s report. He 
did not file a suggested order and did not raise any objections to the 
complainant’s suggestion that the suspension be for three years or more. 
Under these circumstances, we think we were correct in our conclusion, 
stated in the January order, that no issues warranting oral argument 
had been raised. As the period of suspension for Dr. Forsythe, we 
chose the lesser of the only two periods recommended. 

The record fully authorizes our order and amply supports a denial of 
the request to argue orally. However, we have no desire to prejudice 
anyone because he waived rights he may have thought he was reserving. 
Accordingly, if he wishes, Dr. Forsythe, and any other party of record, 
may appear and argue the matter orally at 10 a.m. on Friday, March 3, 
1944, in Room 204-W, Department of Agriculture, Washington. Argu- 
ment, of course, will be limited to the facts now contained in the record. 
The January order is not in any way suspended or modified by this 
ruling. It is not necessary for any party to appear at the scheduled 
argument, and failure to appear will not prejudice any existing rights. 
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P&S Doc. No. 1560. Decided April 4, 1944. 












In re Gooains & WILLIAMS. 








Supplemental Order—Stay of Suspension of Registration 


Since respondents complied with provisions of prior order and filed certain request 
and consent, the prior order suspending their registration as market agency 
and dealer is not to become effective unless further order to the contrary shall 
be issued, but the prior cease and desist order remains in full effect. 


Mr. John J. Murray and Mr. John J. Toohey for complainant. Mr. Harry W. 
Williams and Mr. H. L. Johannesen, both of Chicago, Illinois, pro se. Mr. 
John J. Curry and Mr. Morris D. Siegel, Examiners. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 













SUPPLEMENTAL ORDER 


An order (3 A.D. 178) was issued on March 17, 1944, under the 
Packers and Stockyards Act, 1921 (7 U.S.C. 181 et seq.), against the 
respondents, Googins & Williams, registered as a market agency and 
dealer at the Union Stock Yards, Chicago, Illinois. Respondents were 
ordered to cease and desist from specified violations of the act, and their 
registration was suspended for three months, but it was provided that 
the suspension should not take effect if respondents, within 20 days, 
filed a certain request and consent. They have filed such request and 
consent. 

Accordingly, the suspension of registration is not effective, and shall 
not become effective unless some further order to the contrary shall be 
issued. This, of course, does not affect the cease and desist order, which 
remains in full effect. 
















(A.D. 607) 
In re Aupert Brep. P&S Doc. No. 1536. Decided April 6, 1944. 







Standard of Financial Qualifications 






Recommendation of examiner and counsel for Food Distribution Administration, 
now the Office of Distribution, for dismissal of complaint in disciplinary pro- 
ceeding against licensee, dealer in live poultry, charging the latter with main- 
taining inadequate financial condition and unsatisfactory records, on the 
ground that bank account in wife’s name was current asset of respondent, dis- 
approved, but since, after tentative order of revocation was issued, it now 
appears that the bank account was actually in respondent’s name, his license 
is not suspended or revoked, but respondent is ordered to keep adequate 
records and not. to engage in business when his current assets do not exceed 
his current liability by at least 25 percent of his average weekly purchases 
of live poultry for the then preceding 52 weeks, unless he then maintains a 
licensee’s bond or its equivalent, as provided in the regulations under the act.* 














*Hisrorica, Nore 


The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 A. D. 435, decided June 3, 1942, 
overruled prior decisions (Table of Decisions Overruled, 1 A. D. 819) as precedents because of 
lack of regulation requiring current assets to exceed current liability’ by at least 25 per cent of 
average weekly purchases. Since that decision, regulation (9 CFR Cum. Supp. 201.14) setting 
up a standard of financial qualifications has been promulgated.—Ed. 
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Messrs. Gilbert A. Horn and John J. Curry for complainant. Mr. Alvin I. Wein- 
stein, of Chicago, Illinois, for respondent. Messrs. John B. Poindexter and 
Richard F. Roche, Examiners. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seq.), instituted on March 25, 1943, by a 
complaint of the Food Distribution Administration, now the Office of 
Distribution, against the respondent, Albert Bree, a dealer in live 
poultry in Chicago, Illinois. It was alleged that since respondent re- 
- ceived a license under the act on a showing that his financial condition 
would enable him to meet the obligations he would incur as a licensee, 
his financial condition had become so impaired as to make him unable 
to meet his obligations in the ordinary course of business. He was 
further charged with failure to keep the required records concerning 
his business. A copy of the complaint was served on the respondent on 
March 31, 1943, and on November 10, 1943, he was notified that a 
hearing would be held in Chicago on November 19. 

At the appointed time and place, the hearing was held before Richard 
F. Roche, an examiner. Gilbert A. Horn, of the Chicago office, Office of 
the Solicitor, Department of Agriculture, appeared for the Food Dis- 
tribution Administration, the complainant, and Alvin I. Weinstein, 
Chicago, appeared for respondent. The allegations of the complaint 
were admitted as true when made, but evidence was heard as to the 
situation at the time of the hearing. Since the material facts are un- 
disputed, the testimony need not be summarized. 

The examiner filed his report on Janury 18, 1944. He proposed find- 
ings to the effect that respondent’s financial condition and records had 
been inadequate but now are satisfactory, and proposed that the pro- 
ceeding be dismissed. Counsel for the parties had not filed suggested 
orders, but attached to the examiner’s report a statement that they 
agreed to it and adopted its proposals as their own. 

We disagreed with the recommendations of counsel and the examiner, 
and issued a tentative order on March 3, 1944, stating that, if no excep- 
tions were filed, respondent would be ordered to keep adequate records 
and not to engage in business without current assets exceeding current 
liabilities, and his license would be revoked. 

The Office of Distribution, now represented by John J. Curry, of the 
Washington office, Office of the Solicitor, filed exceptions, suggesting 
that section 312 of the act, rather than 310, had been violated, and that 
respondent’s assets should exceed his liabilities by a fourth of his aver- 
age weekly purchases. 

Respondent excepted to revocation of his license, and submitted a 
statement from the bank to the effect that his bank account was in his 
name as well as that of his wife. 
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FINDINGS OF FACT 


1. Respondent is an individual whose address is 4706 Prairie Avenve, 
Chicago. On September 25, 1937, he was licensed under the act as a live 
poultry dealer in Chicago, a city duly designated as subject to the act 
(9 CFR 204.2), upon a showing that his financial condition would 
enable him to fulfill the obligations he would incur as a licensee. 

2. Early in 1943 respondent’s financial condition was so impaired as 
to make him unable, in the usual course of business, to meet the obliga- 
tions he would incur as a licensee, but he continued to engage in busi- 
ness as a licensee. 

3. At the time of the hearing, November 13, 1943, there was a bank 
account containing a balance of $1,274.68, which the record made at the 
hearing showed was carried in the name of respondent’s wife. The 
record has now been made to show that this account was and is carried 
as “Albert Bree and/or Mrs. Gertrude Bree.” If the amount in this 
account is considered a current asset of respondent, his financial condi- 
tion then met the requirements of the act and regulations, but if it is not 
so considered, his financial condition did not meet such requirements. 

4. Respondent failed to keep records showing the weights, prices, 
sellers, and purchasers of live poultry bought and sold; detailed records 
of all assets and liabilities involved in his business; and bank state- 


ments, cancelled checks, invoices, and other papers relating to his 
transactions in live poultry. 


CONCLUSIONS 


Respondent’s continuing to buy and sell poultry as a licensee when 
his financial condition did not meet requirements was an unreasonable 
practice in violation of section 312 of the act, and his failure to keep 
adequate records was a violation of section 401, for which violations a 
cease and desist order should be issued. 

The examiner apparently considered the bank account of respondent’s 
wife as such a current asset of respondent as to bring his financial con- 
dition up to requirements. A current asset, within the meaning of sec- 
tion 201.14 of the regulations under the act (9 CFR, Cum. Supp., 
201.14), must be clearly identified as belonging to the licensee. A bank 
account in the name of anyone other than the licensee is not so identi- 
fied. Accordingly, it was incorrect to consider respondent’s financial 
condition as satisfactory on the basis of the record showing the bank 
account was not in his name. Since it now appears that the account 
was in his name, his financial condition did meet requirements, and 
suspension or revocation of his license need not be ordered. 


ORDER 


Respondent shall cease and desist from engaging in the business of 
handling live poultry in Chicago when his current assets do not exceed 
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his current liabilities by at least 25 percent of his average weekly pur- 
chases of live poultry for the then preceding 52 weeks, unless he then 
maintains a licensee’s bond or its equivalent, as described in the regu- 
lations under the act. 

Respondent shall keep records fully and clearly disclosing all trans- 
actions involved in his business, including: (1) records of purchases 
and sales of live poultry, showing the weights, prices, sellers, and pur- 
chasers; (2) detailed records of all assets and liabilities involved in his 
business; and (3) bank statements, cancelled checks, invoices, and 
other papers relating to his transactions in live poultry. 

This order shall become effective 30 days after its date. 


(A. D. 608) 


Boyp Smiru v. O. H. THornton, Harry B. Kaun and Art Boswett, doing business 
as Boswell Kahn Thornton Livestock Commission Company. P&S Doc. No, 
1577. Decided April 6, 1944. 

Failure to Account—Unjust and Unreasonable Practices 


Where the evidence shows that respondents did not acount for all the sheep con- 
signed to them by complainant for sale on commission basis, but accounted for 
some other sheep, it is held that respondents have engaged in and used an 
unjust and unreasonable practice, and that complainant should be awarded 
reparation against respondents for the loss sustained by complainant. 


Mr. C. K. Ford, of San Saba, Texas, for complainant. Mr. Charles F. Neylan, 
Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PROCEEDINGS 

This is a proceeding under the Packers and Stockyards Act, 1921, as 
amended (7 U.S.C. 1940 ed. 181). The complainant, Boyd Smith, filed 
a complaint on August 2, 1943 with the Packers and Stockyards Divi- 
sion, Office of Distribution (formerly Food Distribution Administra- 
tion), seeking reparation against the respondents, Art Boswell, O. H. 
Thornton and Harry B. Kahn, doing business as Boswell Kahn Thorn- 
ton Livestock Commission Company, Fort Worth, Texas. 

Neither party having requested on oral hearing, the matter has been 
submitted in accordance with the rules of shortened procedure, as pro- 
vided by the rules of practice (9 CFR, 1941 Supp., 202.17, 202.53). 

The complaint alleges, in substance, that on May 31, 1943, the com- 
plainant shipped by truck 40 head of sheep to the respondent company 
at Fort Worth, Texas. The sheep were to be sold by the respondents 
for the account of the complainant. It is the contention of the com- 
plainant that the 40 sheep consisted of 23 yearlings, 15 wethers, one ewe 
and one long-tail buck lamb, and that the respondents accounted for 
sheep different from those consigned by the complainant. 

The complainant further states that he raised these sheep on his own 
farm, helped load them by lifting them individually onto the truck 
which delivered them to the respondents, and knows of his own knowl- 
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edge that there were 23 yearlings, 15 wethers, one ewe and one long- 
tail buck lamb in the load. Basing his opinion on a lifetime of farming 
experience and knowledge gained from raising and handling the animals 
in question, the complainant states that none of the yearlings weighed 
less than 80 pounds; that none of the wethers weighed less than 90 
pounds; and that none of the animals in the load weighed as little as 
the two yearlings listed as having a total weight of 90 pounds in the 
respondents’ classification. 

In support of his claim, complainant submitted affidavits of Judge 
A. Rowell, Jesse J. Smith and Jack Spurlock. Jack Spurlock helped load 
the sheep in question and hauled the same from the complainant’s farm 
to the Fort Worth Stock Yards. Jesse J. Smith, a farmer, helped the 
complainant load the sheep onto the truck. Jesse J. Smith, Judge A. 
Rowell and Jack Spurlock each say that the yearlings weighed as much 
as 80 pounds each and that the wethers each weighed not less than 90 
pounds, and that none of the sheep shipped weighed as little as 45 
pounds= 

The respondents, answering the claim of complainant, admit that 
they sold the livestock for the account of the complainant and ac- 
counted as follows: 


Sheep Weight Price Amount Purchaser 

Yearlings 2 90 Ibs. $7.00 $ 6.30 Farrell & g 

. 16 7 9.50 - 95.95 ie 
Ewes 1 5.00 3.50 Armour 
Wethers 20 7.50 122.25 s 

1 Subject 

It is respondents’ contention that they accounted for the shipment con- 
signed by complainant. The respondents state, however, that all the 
livestock was weighed at the Fort Worth Stock Yards on Government- 
inspected scales by the Fort Worth Stock Yard Company. The weights 
set forth by the respondents in their account sale were issued on the 
basis of the weights received by the respondents from the Fort Worth 
Stock Yard Company. The respondents allege that the weights of the 
animals, as found by the weighmaster, were, in fact, their exact weight 
at the time they were sold. 

The evidence on the one hand is to the effect that the complainant 
was not paid for the sheep which he had shipped to the respondent. 
While it is improbable that the complainant and the other affiants could 
tell the exact weight of the sheep by lifting and handling them, they 
would, as experienced sheep men being familiar with sheep by handling 
them, easily be able to observe a difference of 35 pounds in the weight 
of sheep. The respondents, in accounting for the sheep, reported that 
two sheep weighed only 90 pounds, or an average of 45 pounds each. 
The evidence further shows that the complainant shipped 23 yearlings 
and 15 wethers, but the accounting of the respondents reveals that they 
sold 18 yearlings and 20 wethers for the account of the complainant. 


“ 
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Since the claims of the parties in this respect are in direct conflict, it 
becomes necessary to ascertain how their respective claims agree with 
the other facts in the circumstances of record. It would seem reason- 
able that a producer would know the kind of sheep raised and shipped 
.to the respondent. The testimony of the producer with respect to the 
weight of his sheep is corroborated by the testimony of others who saw, 
handled, and assisted in the loading of the sheep. Moreover, his claim 
is supplemented in fact by the evidence of the discrepancy in the weight 
of two of the sheep in question. 

In considering the respective contentions, recognition must be given 
- to the fact that the evidence with respect to what did or did not take 
place at the market is largely and peculiarly within the possession of 
the respondent. Moreover, the respondent is charged with the respon- 
sibility of keeping records which will fully and correctly disclose all 
transactions. The respondents, however, in their attempt to refute the 
complainant’s evidence, chose to rely upon mere statements and affi- 
davits of one of its partners and one of its employees, based upon their 
memory of the transactions, to the effect that they received, handled, 
and sold the sheep of the complainant in the usual manner and that the 
sheep accounted for were the sheep of the complainant. The rendition 
of reasonable stockyard services requires that market agencies handling 
livestock on consignment must keep sufficient documentary records to 
enable them to maintain the identity of each consignment of livestock 
until it is sold. The respondents, if their contention is sound, should 
have been able to present some facts by the use of documentary evi- 
dence with respect to the quantity and kind of sheep received and 
handled for others that day, the time when complainant’s sheep were 
received, where they were kept until sold, the time when sold, other evi- 
dence as to the manner in which the sheep were handled, and the man- 
ner in which accounts sales were prepared. Such evidence would have 
been helpful in weighing the contentions of the respondents. From all 
the facts of record, it is concluded that the sheep accounted for were not, 
at least in toto, the sheep consigned by complainant. 


FINDINGS OF FACT 

1. The complainant, Boyd Smith, Richland Springs, Texas, is an in- 
dividual doing business as Boyd Smith. The respondents, O. H. Thorn- 
ton, Harry B. Kahn and Art Boswell, are copartners doing business as 
Boswell Kahn Thornton Livestock Commission Company. The re- 
spondents at all the times referred to herein, have been and are now 
registered with the Secretary of Agriculture pursuant to the provisions 
of the act, to do business as a market agency, at the Fort Worth Stock 
Yards, Fort Worth, Texas, which is duly posted as a stockyard under 
the Packers and Stockyards Act. 
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2. On May 31, 1943, complainant shipped 40 head of sheep of the 
following weight, grade, and value: 


Sheep Weight Price Amount 
Yearlings 23 1840 lbs. i $174.80 
15 
1 
1 
40 


1350 “ 4 
a 5.00 
60 “ Subject 


Wethers 
Ewes 
Buck Ram 

Total 
to the respondents at the Fort Worth Stock Yards, Fort Worth, Texas, 
and said 40 head of sheep were delivered by the Fort Worth Stock 
Yard Company to the respondents. 

3. Respondents did not account for all the sheep shipped by the com- 
plainant, but accounted for some sheep other than the sheep consigned 
by complainant and remitted an amount of $228, which was $51.55 less 
than the value of the sheep consigned to them by the complainant. 

4. The complaint was filed within the 90-day statutory period al- 
lowed for filing claims for reparation. 


CONCLUSIONS 

The respondents, in failing to account and remit for the sheep con- 
signed to them for sale on a commission basis, have engaged in and 
used an unjust and unreasonable practice, and have failed to render rea- 
sonable stockyard services in violation of the Packers and Stockyards 
Act, 1921, as amended. 

ORDER 

The complainant, Boyd Smith, is awarded reparation against the 
respondents, Art Boswell, Harry B. Kahn and O. H. Thornton, doing 
business as Boswell Kahn Thornton Livestock Commission Company, 
in the sum of $51.55, with interest thereon at the rate of five percent 
per annum from May 31, 1943, until paid. 

The respondents shall pay said sum, with interest thereon, to the com- 
plainant, as reparation, within 30 days from the date of this order. 

A copy of this order shall be served upon the parties by registered 
mail or in person, and, except as to the date of payment of reparation, 
this order shall become effective 10 days from and after such com- 
pleted service. 


(A. D. 609) 


In re Wittarp Harmon v. THE Union Stook Yarp & Transit Company, et al. 
P&S Doc. No. 1587. Decided April 7, 1944. 


Dismissal—Failure to File Opening Statement of Facts 


Where notice was served upon the parties that shortened procedure would be used 
because neither party requested an oral hearing in this reparation proceeding, 
and complainant failed to file an opening statement of facts, the proceeding 
is dismissed pursuant to the rules of practice under the act. 
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Mr. John B. Poindexter, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


ORDER OF DISMISSAL 


Neither party requested an oral hearing in this reparation proceeding 
under the Packers and Stockyards Act, 1921, as amended (7 US.C. 
1940 ed. 181 et seqg.), and notice was served upon the parties that the 
shortened procedure would be used in accordance with Section 204.48 (a) 
of the rules of practice (9 C.F.R., 1941 Sup. 202.48 (a)). 

The complainant failed to file an opening statement of facts. Pur- 
suant to Section 202.17(h) of the rules of practice (9 C.F.R., 1941 Sup. 
202.17 (h), the proceeding is therefore dismissed. 

Copies hereof shall be served upon the parties by registered mail or in 
person. This order, except as to the date of service, shall become effec- 
tive 15 days after its date. 


(A.D. 610) 


In re St. Louts NationaL Stockyarps Company. P&S Doc. No. 1246. Decided 
April 12, 1944. 


Order Reopening Hearing 


Upon request of dealers that the proceeding in order 2 A. D. 664, prescribing 
rates to be charged by respondent, St. Louis National Stockyards Company 
at its stockyard, be reheard, that the rate order be reconsidered and modified, 
and that they be allowed to intervene, the hearing is reopened only for pur- 
pose that the dealers may present information relating to (1) the nature and 
extent of intervenors’ business; (2) the relationship of such business to the 
sale of livestock at respondent’s stockyard; (3) the services and facilities 
furnished intervenors by respondent; and (4) the alleged discriminatory 
character of the prescribed charges for livestock resold by intervenors and for 
feed used by them. 


Mr. Golden N. Dagger and Mr. Joseph O. Parker for complainant. Mr. M. W. 
Borders, of Kansas City, Missouri, for respondent. Messrs. Baker, Lesemann, 
Kagy & Wagner, of East St. Louis, Illinois, for intervenors. Mr. John J. Curry, 


Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


ORDER REOPENING HEARING 


In this proceeding under the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seg.), rates to be charged by the respondent, St. Louis 
National Stockyards Company, at its stockyard at National City, Illi- 
nois, were prescribed in an order (2 A.D. 664) issued on December 7, 
1943. After the parties agreed upon a plan for impounding the excess 
of the old charges over the prescribed charges pending decision upon 
respondent’s applications for reconsideration, rehearing, etc., the effec- 
tive date was stayed until after decision on the applications (3 A.D. 7). 

Respondent has amended its applications, and has asked for oral 
argument on them. In view of the extensive argument on the issues 
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already heard, it does not appear that further oral argument would 
serve any good purpose, and the request for it is denied. Ruling upon 
the applications, however, is postponed until evidence is heard upon the 
matters mentioned below. 

On February 7, 1944, Coy & Belmore and other dealers at respondent’s 
stockyard filed a petition complaining of charges, prescribed in the 
December 7, 1943, order, for livestock resold at the yards. They allege 
that they had no notice that any such charges would be prescribed, 
that the charges are not supported by the evidence, that they confiscate 
their property, and that they are discriminatory and in violation of the 
act. The dealers ask that the proceeding be reheard, that the rate order 
be reconsidered and modified, that. the hearing be reopened, and that 
they be allowed to intervene and introduce evidence and present argu- 
ments. 

The Office of Distribution, in answer to the dealers’ petition, alleges 
that the petition merely contains assertions and conclusions, without 
specifying what findings or conclusions of the order are erroneous, or 
what facts or authorities make them so, and does not contain such a 
showing as would require a reopening, nor even an allegation of what 
charges would be reasonable. It does not object, however, to affording 
the petitioning dealers an opportunity to present evidence concerning 
the character of their business, the services they receive from the re- 
spondent, and the alleged discriminatory character of the tariff pre- 
scribed. 

Accordingly, the hearing is reopened, but only for the purposes ex- 
pressly stated below, and the examiner is directed to exclude any testi- 
mony, evidence, or argument not patently germane to the matters 
specified. 

At the reopened hearing, the petitioning dealers, or intervenors, and 
the other parties of record, may present information. concerning: 
(1) the nature and extent of the intervenors’ business; (2) the relation- 
ship of such business to the sale of livestock at respondent’s stockyard; 
(3) the services and facilities furnished intervenors by respondent; and 
(4) the alleged discriminatory character of the prescribed charges for 
livestock resold by intervenors and for feed used by them. 

The issues on this reopening are restricted in the hope that this pro- 
ceeding, already pending for over four years, may be concluded as soon 
as possible. In furtherance of this attempt, the reopened hearing is set 
to begin before the examiner on May 1, 1944, at an hour and place of 
which the parties will be notified. Continuances shall be granted by 
the examiner only when fairness to all concerned, including the shippers 
of livestock to the yards, requires. After the close of the oral hearing, 
the usual procedure will apply, including service of an examiner’s re- 
port on the parties. 
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(A. D. 611) 


JosePH MALECKI v. QuiRIN Spitz, et al., now doing business as the Mike Donahue 
Commission Company. P&S Doc. No. 1582. Decided April 20, 1944. 


Reparation—Sales Involving Separate Transactions—Open Account— 
Limitation Period 

Where commission company has made a greater charge than specified in its pub- 
lished tariff for the purchase of hogs, reparation should be awarded in favor 
of the buyer who was assessed more than provided for in its schedule filed 
and in effect, but since the evidence shows each purchase and sale constituted 
a separate transaction, and not an open account, the complainant is entitled 
to reparation only for hogs purchased during the 90 days next preceding the 
date of the filing of the complaint. 


Mr. Ansley B. Borkowski, of 1127 Broadway, Buffalo, New York, for complainant. 

Messrs. Jacobson, Wallens & Wolkind, of 17 Court Street, Buffalo 2, New 

} roa ed respondent. Mr. Charles F. Neylan and Mr. Leonard O. Carson, 
zaminers. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT . 

This is a reparation proceeding under the provisions of Section 309 (a) 
of the Packers and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 et seq.). 
The complainant, Joseph Malecki, filed a formal complaint on July 5, 
1943, with the district office of the Packers and Stockyards Division at 
Cleveland, Ohio, alleging that between the dates of December 27, 1937, 
and June 16, 1943, inclusive, the respondents purchased 34,325 hogs for 


the account of the complainant and that the respondents charged a 
total of $4,631.93 as commissions on the purchase of said hogs. The 
complainant further alleged that under the “Charges and Regulations 
Governing the Handling of Livestock,” issued by the Buffalo Live Stock 
Exchange, Inc., on August 1, 1935, and effective August 15, 1935, the 
respondents were entitled to charge only 6 cents per head and that if the 
charges had been made in accordance with the published tariff, the total 
commissions charged by the respondents on the above-mentioned hogs 
would have amounted to $2,059.50. The complainant then alleged that 
he had been overcharged in the amount of $2,572.43 and prayed a repa- 
ration award in that amount against the respondents. The respondents 
filed an answer denying that they had overcharged the complainant 
and asserting that all charges made by them were in conformity with 
the above-mentioned tariff of the Buffalo Live Stock Exchange, Inc. 
The respondents further alleged that the cause of action did not accrue 
within 90 days next preceding the commencement of this action and 
that said action is barred by the provisions of 7 U.S.C. 1940 ed. 210 
(Section 309(a) of the Packers and Stockyards Act). The respondents 
requested an oral hearing. 

Pursuant to notice duly given, a hearing was held at Room 410, Old 
Post Office Building, Buffalo, New York, on November 30, 1943, before 
Leonard O. Carson, an examiner designated by the War Food Admin- 
istrator. Mr. Ansley B. Borkowski of Buffalo, New York, appeared for 





ms wee ye et ot CU ft Ot Or lh TOO 


~~ _.3F¥e 


). 611 


1ahue 


pub- 
favor 
filed 
tuted 
‘itled 
; the 


lant. 
New 


rson, 


ator 


A. D. 611 MALECKI v. SPITZ 265 


the complainant and Mr. Jacob Jacobson of Jacobson, Wallens, and 
Walkind, of Buffalo, appeared for the respondents. 

The evidence adduced at the hearing indicates that the complainant 
has engaged, for upwards of 27 years, in the slaughter of livestock and 
the selling of meat in the City of Buffalo. He has done business with 
the Mike Donahue Commission Company for several years. Although 
the complainant alleges in his complaint that during the period in ques- 
tion the respondents purchased for his account 34,325 hogs on which the 
total commission charged amounted to éhe sum of $4,631.93, the sales 
invoices introduced as complainant’s Exhibit 2 covering the period in 
question indicate that the total number of hogs purchased by the re- 
spondents for the complainant was 35,071 and that the commissions 
charged on these transactions aggregated $4,726.83. The complainant 
testified that he had never examined a copy of the regulations of the 
Buffalo Live Stock Exchange, Inc., prior to “6 or 7 months ago,” that is, 
shortly before the complaint was filed in this matter. The complainant 
further testified and his counsel stated that no bad faith, fraud, or 
sharp dealing on the part of the respondents was being charged. The 
complainant admitted on cross-examination that he had continued to do 
some business with the Mike Donahue Commission Company after the 
complaint was filed. 

The evidence on behalf of the respondents was that the respondent, 
Mike Donahue, has been engaged in the livestock commission business 
in excess of 40 years, that for several years prior to September 1938 he 
operated as an individual under the trade name of Mike Donahue 
Commission Company, that on or about September 19, 1938, a partner- 
ship was formed composed of Mike Donahue, Quirin Spitz, Charles A. 
Staffeld and Frank Harlock, that this partnership existed until Mr. 
Harlock’s death in December 1941, following which a partnership com- 
posed of the three remaining partners was formed on or about March 
6, 1942. The business continued to operate in that manner until some 
time subsequent to June 16, 1943, when the partnership was dissolved 
and Mike Donahue resumed operation under the trade name of Mike 
Donahue Commission Company. The respondents admitted that they 
had done business with the complainant for several years and stated 
that their business relations with him had always been entirely satis- 
factory and that he paid his bills promptly by remitting by check 
within two or three days after each statement was forwarded to him. 
The respondents asserted that each transaction was complete within 
itself and that it was not a running account. They also asserted that 
under the regulations of the Buffalo Live Stock Exchange, Inc., the 
commission of 6 cents for buying hogs for local killers was a minimum. 
The testimony was that they charged 15 cents per head up to a maxi- 
mum of $10. It was the contention of the respondents that they not 
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only rendered a buying service for the complainant but that they ac- 
tually bought the hogs in question, paid for them, and extended credit 
to the complainant, and that they were entitled to 15 cents per head 
for such service as a fair charge. 

At the beginning of the hearing, the attorney for the respondents 
made a motion that the complaint be dismissed for the reason that it 
was not filed-within 90 days from the time of the cause of action, if 
any, accrued. The respondents’ motion was overruled. Two similar 
motions were made at later stages of the hearing and both were over- 
ruled by the Examiner. It was the contention of the respondents that 
. each day’s transaction by the partnership was a separate transaction 
and was so treated by the parties themselves and that the 90-day 
limitation ran on each such transaction from the date thereof. 


FINDINGS OF FACT 
1. The complainant, Joseph Malecki, of 524 Howard Street, Buffalo, 
New York, is an individual doing business as Malecki Packing Com- 
paiy, and operates a slaughterhouse and meat business in the City of 
Buffalo and has been so engaged for approximately 27 years. 
2. From December 27, 1937, to September 19, 1938, the respondents’ 
business was operated by Mike Donahue, an individual, under the trade 


name of Mike’ Donahue Commission Company. From September 19, 
1938, to December 1941, the business was a partnership composed of 
Mike Donahue, Quirin Spitz, Charles R. Staffeld and Frank Harlock. 
The partnership was dissolved by the death of Frank Harlock in De- 
cember 1941 and on March 6, 1942, Mike Donahue, Quirin Spitz, and 
Charles A. Staffeld formed a partnership which operated until some 
time subsequent to June 16, 1943, at which time Mike Donahue, an 
individual, again resumed business under the trade name of Mike 
Donahue Commission Company. 

3. The New York Central Stock Yards (Buffalo Stock Yards), at 
Buffalo, New York, is a “stockyard” within the meaning of the Packers 
and Stockyards Act of 1921 and the respondents during all the time 
under consideration were registered to do business at said stockyard 
as commissionmen. 

4. Under the provisions of the regulations issued by the Buffalo Live 
Stock Exchange, Inc., effective August 15, 1935, the commission for 
buying hogs for local killers was established as “not less than” 6 cents 
per head. This tariff was in effect and the respondents were subscribers 
thereto throughout the period December 27, 1937, to June 16, 1943, the 
Supplement No. 1 to said tariff having become effective on September 
1, 1948. 

5. The evidence introduced at the hearing bears out and supports the 
complainant’s contention that, during the period December 27, 1937, 
to June 16, 1948, inclusive, the respondents, either as a partnership or 
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ac- as an individual, purchased for the account of the complainant 34,325 
edit head of hogs, in connection with which total commissions of $4,631.93 
ead were charged, at the rate of 15 cents per head, with a general maximum 

of $10 commission for one transaction. 
ents 6. During the 90-day period immediately preceding July 5, 1943, 

t it including that day, the respondents, Quirin Spitz, Mike Donahue, and 
y if Charles A. Staffeld, doing business as Mike Donahue Commission Com- 
ilar pany, a partnership, purchased for the account of the complainant 1,728 
ae hogs for which commissions totaling $220 were charged. 

a 
‘lon CONCLUSIONS 
lay The method of doing business engaged in by the complainant and 

the respondents involved a series of separate transactions rather than 
a continuing account. It is therefore concluded that, there being no 
allegation in the complaint and no evidence in the record or otherwise 
lo, to the effect that the respondents were guilty of fraud, concealment, 

-~ or misrepresentations, the complainant is required, under the provisions 

of of Section 309(a) of the act, to file his complaint within 90 days from 

the date of each such daily transaction. Since the complainant did not 
its file his complaint until July 5, 1943, such complaint was timely brought 
ide only as to those transactions which occurred on and between the 

19, dates of April 7 to June 16, 1943. 

of Notwithstanding the contention of the respondents, it is concluded 
ck. that under the published tariff of the Buffalo Live Stock Exchange, 
Ne Inc., the respondents were entitled to charge only 6 cents per head for 
nd all hogs purchased for the complainant for local killing. Under Section 
sed 206 (a) of the act, market agencies at posted yards are required to file 
- with the Secretary and publish schedules of all rates and charges for 
ke stockyard services furnished. Section 306(f) of the act prohibits the 

charging of a greater or less or different compensation for such services 
at than the rates and charges specified in the schedules filed and in effect. 

- Inasmuch as the respondents made a charge of $220 in connection with 
the purchase of 1,728 hogs during the period mentioned, it is concluded 
rd that charges. should have been $103.68, and the charges made are, 

therefore, $116.32 in excess of the proper charges under the Regula- 

- tions of the Buffalo Live Stock Exchange, Inc. The complainant 
* should, therefore, be awarded the sum of $116.32, with interest, and 
the facts and circumstances, as herein set forth, should be published. 

8 
1e ORDER 
oT The respondents, Melvin A. Donahue, Quirin Spitz, and Charles A. 

Staffeld, partners doing business under the trade name of Mike Dona- 
1€ hue Commission Company, Buffalo, New York, shall pay to the com- 

y, plainant, Joseph Malecki, an individual doing business as Malecki 






Packing Company, Buffalo, New York, within 30 days from the date 
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hereof, the sum of $116.32, as reparation, with interest thereon at the 
rate of 5 percent per annum from July 5, 1943, until paid. 

The facts and circumstances hereof shall be published and a copy 
hereof shall be served upon the parties by registered mail or in person. 


(A. D. 612) 


In re NationaL CoMMiIssIon CoMPANY OF OKLAHOMA. P&S Doc. No. 1584. 
Decided April 20, 1944. 


Consent Order—Cease and Desist—Unfair Practice 


Respondent, market agency and dealer, charged with engaging in and using un- 
= fair, unjustly discriminatory and deceptive practices or devices, ordered to 
cease and desist from (1) purchasing for its own account livestock consigned to 
it for sale on commission, and reselling livestock and failing to remit addi- 
tional prices received in such resales, (2) selling consigned livestock to its em- 
ployees, (3) failing to disclose true name of purchaser in accounts of sale 
issued to consignors, and (4) making false entries in its account, and it is 
further ordered that respondents shall maintain proper books and records as 
directed in this order. 


Mr. John B. Poindexter for complainant. Mr. Wm. G. Davisson, of Ardmore, 
Oklahoma, for respondent. Mr. John J. Murray, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 1940 ed. 181 et seq.), instituted by the 
complaint of the Deputy Director of the Food Distribution Adminis- 
tration, now the Office of Distribution, on October 21, 1943. The re- 
spondent, National Commission Company, a market agency and dealer 
at the Oklahoma National Stock Yards, Oklahoma City, Oklahoma, 
was charged with engaging in and using unfair, unjustly discriminatory 
and deceptive practices or devices, and failing to keep its accounts, 
records, and memoranda so as to fully and correctly disclose all trans- 
actions involved in its business. On November 16, 1943, the respond- 
ent filed an answer to the complaint, and on March 1, 1944, waived 
hearing and consented to the issuance of a cease and desist order 
against it. 

FINDINGS OF FACT 

1. Respondent is a corporation, registered under the act as a market 
agency and dealer. At all times here involved, it was engaged in the 
business of buying and selling livestock on commission and buying and 
selling livestock on its own account at the Oklahoma National Stock 
Yards, Oklahoma City, Oklahoma, posted by the Secretary of Agricul- 
ture as a stockyard within the meaning of the act (9 CFR 204.1). 

2. On or about March 9, 1943, the respondent purchased for its own 
account 5 head of cattle weighing 2850 pounds out of 10 head of cattle 
consigned to it for sale on commission by N. A. Wilson, Ada, Oklahoma. 
Said 5 head of cattle were weighed on March 9, 1943, and a scale ticket 
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issued showing 5 head of cattle weighing 2850 pounds were sold to “2” 
at $14.50 per hundredweight. Respondent then issued an account of 
sale to Wilson showing that said 5 head of cattle were sold to “2” at 
$14.50 per hundredweight. On the same date, the respondent sold said 
5 head of cattle in one lot, without reweighing, to Scannell-Cochran 
Commission Company, and an invoice was issued by respondent to 
“S-C” account “Ryan”, covering the 5 head of cattle reported as hav- 
ing sold to “2”, at a weight of 2850 pounds, at $14.50 per hundred- 
weight, plus a mark-up of 10 cents per hundredweight, amounting to 
$2.85. The respondent did not remit to N. A. Wilson, the consignor of 
the 5 head of cattle, the additional price of 10 cents per hundredweight 
($2.85) received from the resale of said 5 head of cattle to Scannell- 
Cochran Commission Company. 

3. At divers times during 1943, the respondent purchased for its own 
account livestock consigned to it for sale on commission, resold said 
livestock in the same lot as purchased, on the same dates purchased, 
on the original scale tickets, at mark-ups in price of 10 cents per hun- 
dredweight, and failed to remit to the consignors the additional price 
received for said livestock in such resales. 

4. On or about March 23, 1943, the respondent received 15 head of 
livestock consigned by Frank Courtney, Mt. View, Oklahoma, to be 
sold for his account on a commission basis. The respondent sold one 
head of cattle weighing 780 pounds out of this consignment, to Bob 
Phillips, an employee of respondent. 

5. At divers times during 1943, the respondent sold livestock to its 
employees out of consignments which had been consigned to it for sale 
on a commission or agency basis. 

6. On or about March 23, 1943, the respondent reported to one 
Frank Courtney, Mt. View, Oklahoma, who had consigned certain 
livestock to respondent for sale on a commission basis, that one cow 
had been sold to “P”, whereas said cow had been sold to Bob Phillips, 
an agent or employee of respondent. 

7. At divers times during 1942 and 1943, the respondent reported to 
various consignors of livestock consigned to it for sale on a commission 
basis, the sale of certain livestock to named purchasers, whereas said 
livestock had not been sold to the purchasers named by respondent, but 
had been sold by respondent to its agents or employees. 

8. The respondent wilfully recorded on its accounts, records, and 
memoranda false and incorrect names of purchasers of livestock in the 
transactions set out in paragraphs 2 to 7 above, inclusive. 

9. The respondent failed to keep its accounts, records, and memo- 
randa so as to fully and correctly disclose all transactions involved in 
its business, in that the respondent entered, or caused to be entered, 
on its accounts, records, and memoranda, the entires and transactions 
set out in paragraphs 2 to 7 above, inclusive. 
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CONCLUSIONS 


Purchasing for its own account livestock consigned to it for sale on 
commission, reselling said livestock in the same lots as purchased, on 
the same dates purchased, on the original scale tickets, at mark-ups in 
price, and failing to remit to the consignors the additional price re- 
ceived for said livestock in such resales, as in findings 2 and 3; sell- 
ing livestock to its employees out of consignments which had been 
consigned to it for sale on a commission or agency basis, as in findings 
4 and 5; failure to disclose the true names of the purchasers in accounts 
of sale issued to consignors of livestocks, as in findings 6, 7, and 8 are 
- unfair, unjustly discriminatory, or deceptive practices or devices and 
in violation of Section 312(a) of the act and the regulations promul- 
gated thereunder. Failure to keep such accounts, records, and memo- 
randa as to fully and correctly disclose all transactions involved in 
its business is a violation of Section 401 of the act and the regulations 
promulgated thereunder. 


ORDER 


Respondent is ordered, therefore, to cease and desist from: 
1. Purchasing for its own account livestock consigned to it for sale 
on commission, reselling said livestock in the same lots as purchased, 


on the same dates purchased, of the original scale tickets, at mark-ups 
in price, and failing to remit to the consignors the additional price 
received for said livestock in such resales. 

2. Selling livestock to its employees out of consignments which had 
been consigned to it for sale on a commission or agency basis. 

3. Failing to disclose the true name of the purchaser in accounts of 
sale issued to consignors of livestock sold on a commission or agency 
basis. 

4. Making or causing to be made certain entries in its accounts, 
records, and memoranda purporting to show the sale of consigned live- 
stock to certain persons, when such livestock had been sold by respond- 
ent to other and different persons. 

The respondent, its agents and employees, shall hereafter maintain 
and keep, in permanent form, accounts, records and memoranda which 
will fully and correctly disclose all transactions involved in its busi- 
ness, including the correct names of purchasers of livestock. 

Copies of this order shall be served upon the respondent by regis- 
tered mail or in person, and on the Office of Distribution. Except as 
to service, this order shall become effective 30 days after its date. 
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(A. D. 613) 
In re Wyckorr Poutrry Company. P&S Doc. No. 1550. Decided April 22, 1944. 


Denial of Application for License 


Application for license as live poultry dealer by partnership composed of three 
members who were officers of a corporation of a similar name whose license 
had been revoked, denied, on the ground that the distinction of entities cannot 
obscure the fact that after the applicants’ license was revoked, they have con- 
tinued in business without obtaining another license, and, therefore, the reasons 
for revocation of the corporation’s license, the time of filing the present ap- 
plication, and the financial condition of the applicants are immaterial and not 
in issue in this proceeding. 


Mr. John J. Curry and Mr. James A. O’Donnell for complainant. Mr. Moses 
Smith, of New York City, and Mr. Leon A. Cohen, of Brooklyn, New York, 
for applicants. Mr. John J. Murray, Mr. Leonard O. Carson, and Mr. Rogers 
N. Robinson, Examiners. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


ORDER DENYING LICENSE 

This is a proceeding under the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seg.), initiated by a complaint issued by the Food Dis- 
tribution Administration, now the Office of Distribution, on April 15, 
1943. It was alleged that Morris Brown, Harry Brown, and Hyman 
Gross, doing business as Wyckoff Poultry Company, had applied for a 
license as dealers in live poultry in New York City, but were not en- 
titled to it because (1) they were the officers of Wyckoff Poultry Cor- 
poration, whose license had been revoked, (2) they had continued in 
business in violation of the order of revocation, and (3) the change 
in organiaztion and name of the business was a subterfuge by which 
the applicants hoped to get a license. 

The applicants answered, denying the allegations, except that they 
had been officers of the corporation named, and alleging that they were 
solvent and capable of meeting their trade obligations, and were en- 
titled to a license. They asked for an oral hearing. 

A hearing was held in New York City on November 26, 1943, before 
an examiner, Rogers N. Robinson. Moses Smith, New York, appeared 
as counsel for the applicants, and James A. O’Donnell, Office of the 
Solicitor, Department’ of Agriculture, for the Office of Distribution. 
There was much discussion at the hearing, mostly by counsel for the 
applicants, of matters not deemed pertinent, such as the reasons for 
the revocation order, the financial condition of the applicants, and the 
exact date of their application. A summary of these discussions and 
contentions is not given, as it seems unnecessary and would only tend 
to distract attention from the pertinent facts, which are not disputed 
and are set out below in the findings. 

In his report, issued February 2, 1944, the examiner discussed the 
contentions of the parties. He proposed conclusions that the appli- 
cants operated the corporation after its license was revoked, engaged 
in business without a bona fide application for license, and reorganized 
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as a partnership partly as a subterfuge to get a license. He recom- 
mended denial of the application for a license. The applicants ex- 
cepted and asked for oral argument. 

Oral argument was held before me in Washington on April 3, 1944. 
Leon A. Cohen of New York City argued as counsel for the applicants, 
and John J. Curry, Office of the Solicitor of the Department, for the 
Office of Distribution. Most of the argument was about the financial 
condition of the applicants. 

FINDINGS OF FACT 

1. On December 29, 1941, the license of Wyckoff Poultry Corporation 
-as a dealer in live poultry in New York, New York, a city designated 
as subject to the provisions of the act (9 CFR 204.2), was revoked, 
but the revocation was held in obeyance, at the request of the corpo- 
ration, for such time as it should meet the financial requirements of a 
licensee under the act. 

2. By an order (1 A.D. 671) issued on November 4, 1942, the revoca- 
tion was made effective on November 24, 1942. 

3. By an order (1 A.D. 737) issued on December 14, 1942, the cor- 
poration’s request that the revocation again be held in obeyance was 
denied, and it was stated that it was unlawful for the corporation to 
engage as a live poultry dealer in a designated market unless it re- 
ceived a new license. It was further stated: “Mere application for 
license does not entitle the applicant to engage in business.” 

4. The corporation continued in the live poultry business until about 
December 26, 1942. 

5. The officers in control of Wyckoff Poultry Corporation were Morris 
Brown, Harry Brown, and Hyman Gross. 

6. Morris Brown, Harry Brown, and Hyman Gross, partners doing 
business as Wyckoff Poultry Company, attempted to file an appli- 
cation about December 26, 1942, and did file an application on Janu- 
ary 9, 1943, for a license as a live poultry dealer in New York Ciff. 

7. Wyckoff Poultry Company has engaged in business as a live poul- 
try dealer since December 1942, without a license. 

8. The three applicants owned, controlled, and operated the business 
of the corporation and the partnership at the same location, 349 Jeffer- 
son Street, Brooklyn, the partnership continuing the business formerly 
operated by the corporation. 

CONCLUSIONS 

There was argument concerning the date upon which the applicants 
filed their application, apparently upon the assumption that filing an 
application entitled them to do business as a licensee. The statute 
requires a license, not a mere application for a license, as the pre- 
requisite to operating as a live poultry dealer in a designated city. 
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Section 502(a) of the act provides that no one shall so operate “without 
a license from the Secretary of Agriculture as herein authorized valid 
and effective at such time.” Consequently, it is immaterial when the 
application was filed, because it did not legalize operation “without a 
license . . . valid and effective at such time.” As mentioned in In re 
Kingsway Poultry Corp., 1 A.D. 573 (Sept. 14, 1942), some justifica- 
tion exists for treating applicants as licensed when the applicants are 
doing business in an area newly designated as subject to the act. That 
justification does not exist here. As a matter of fact we pointed out 
specifically, in our order of December 14, 1942, as quoted above in 
Finding 3, that mere application for license does not entitle the appli- 
cant to engage in business. On the present facts, however, operating 
while only an applicant for license is not nearly so serious a violation 
as that mentioned below. 

There has been no attempt to set aside the revocation of the corpora- 
tion’s license, either in the Department or in court. The causes for the 
revocation, then, or speculation as to what might have been done on 
a different record, are not material here. What is material is that the 
license was revoked but the business has continued. 

Congress has provided that only those holding a valid and effective 
license shall handle live poultry in places subject to the act. Surely 
this means that when a license is revoked, the persons concerned 
should get out of the live poultry business. Did these applicants get 
out of business when their license was revoked back in 1942? Not at 
all. They changed the name of the business from Wyckoff Poultry 
Corporation to Wyckoff Poultry Company, and they became partners 
instead of owners and officers of a corporation. But the business kept 
right on, same place, same assets and all. It was even argued that 
surely it was not meant that these people should give up the business. 
for which they had investments and experience. What else could the 
act mean for one who loses his license? What is the purpose of requir- 
ing a license, if not to exclude the unlicensed? 

It was pointed out that the license revoked was that of the corpora- 
tion, an entirely different entity from the present applicants. We do 
not think the purpose or effect of the revocation involved only the 
entity, considered in law as a fictitious person, separate and apart from 
the business carried on. No insistance upon distinction of entities 
can obscure the fact that, after their license was revoked and without 
obtaining another license, these applicants have gone right on doing 
what they did before. That is not what Congress intended in passing 
the act, nor what we intended in revoking the license. 

From what has been said, it should be apparent that the financial 
condition of these applicants is not in issue. It was not questioned 
in the complaint, and it was ruled irrelevant at the hearing and at the 
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oral argument. In spite of this, discussion of it persisted, the appli- 
cants’ counsel attempting to make it appear to be the only issue. We 
reiterate, the financial condition of the applicants is not an issue in this 
proceeding, and this decision does not decide it nor rest upon it. 

The applicants’ violation of the letter and spirit of the act require 
that their application be denied. 

ORDER 

The application for license is denied, and the applicants are again 
advised that it is unlawful for them to handle live poultry in New 
York City. 

















(A. D. 614) 


In re Nostranp Pouttry Market, Inc. P&S Doc. No. 1525. Decided April 25, 
1944. 








Denial of Application for License 


Application for license as live poultry dealer by a corporation whose officers were 
the officers of another corporation whose license had been revoked, and which 
officers had continued the business of the former corporation, denied, on the 
ground that the distinction of entitles cannot obscure the fact that since the 
applicants’ license was revoked, they have continued in business without ob- 
taining another license, and, therefore, the reasons for revocation of the cor- 
poration’s license, and the time of filing the present application are immaterial 
and not in issue in this proceeding. 


Mr. John J. Curry and Mr. James A. O’Donnell for complainant. Mr. Jay Cohen, 
of New York City, for applicant. Mr. John J. Murray, and Mr. Rogers N. 
Robinson, Examiners. Mr. Leonard O. Carson. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 
ORDER DENYING LICENSE 
This is a proceeding under the Packers and Stockyards Act, 1921 (7 

US.C. 181 et seq.), initiated by a complaint issued by the Food Dis- 
. tribution Administration, now the Office of Distribution, on April 15, 
1943. It was alleged that Nostrand Poultry Market, Inc., had applied 
for a license as a dealer in live poultry in New York City, but was not 
entitled to it because (1) the information submitted with the application 
did not show that it was financially able to meet the obligations it 
would incur as a licensee, (2) its officers were the same as those of 4 
corporation of the same address whose license had been revoked, and 
(3) it had handled live poultry without a valid license. 

The applicant answered, denying that its financial condition was in- 
adequate, that the other corporation had violated the act, and that 
“under a different name it violated the Act in the handling of live 
poultry without a valid license.” 

A hearing was held in New York City on November 26, 1943, before 
an examiner, Rogers M. Robinson. Jay Cohen, New York, appeared as 
counsel for the applicant, and James A. O’Donnell, Office of the Solicitor, 
Department of Agriculture, for the Office of Distribution. The hearing 
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consisted of statements and discussion by counsel, no witnesses being 
called. The parties stipulated that the applicant’s financial condition 
did not meet requirements at an earlier date but was then adequate. 
Mr. Cohen discussed the date of filing the application, saying that there 
was no gap between the operations of the old and new corporations and 
that the applicant did all it could to get a license. Mr. O’Donnell re- 
marked that the application itself showed that the applicant had 
operated before it was filed, and called attention to the revocation of 
the prior license. Mr. Cohen said the applicant “had to continue in 
business” until a license was obtained, admitted the old corporation’s 
sign was still up, and said that the old license was really revoked by 
default. Since there is no dispute of the material facts, a more detailed 
outline of the discussion, and of subsequent seucihdliedi. seems unnec- 
essary and unwarranted. 

In his report, issued January 29, 1944, the examiner recommended 
denial of the license because the applicant had operated without a li- 
cense or a complete application, and because the change in the form of 
the corporate entity was a subterfuge to obtain a license for the bene- 
fit of those whose license had been revoked. The applicant excepted 
and requested oral argument, which was held before me in Washington, 
D. C., on April 4, 1944, Mr. Cohen arguing for the applicant and John 
J. Cuews. Office of the Solicitor of the Department, for the Office of 


Distribution. 
FINDINGS OF FACT 


1. By an order (1 A.D. 530) issued on August 6, 1942, the license 
of F. B. Midwood Live Poultry Corporation as a dealer in live poultry 
in New York, New York, a city designated as subject to the poultry pro- 
visions of the act (9 CFR 204.2), was revoked, effective September 5, 
1942. Solomon Feinberg was president and Harry Feinberg was sec- 
retary-treasurer of the corporation. An examiner’s report, recommend- 
ing the revocation, had been served on the corporation at least 20 days 
before the date of the order, and no exceptions had been filed*to the 
report. 

2. Nostrand Poultry Market, Inc., the applicant, was incorporated 
on August 1, 1942, its officers being Solomon Feinberg, president, and 
Harry Feinberg, secretary-treasurer. On August 7, 1942, it sent a 
letter to an office of the Department of Agriculture concerning a license, 
and on October 17, 1942, it filed an application for a-license as a dealer 
in live poultry. 

3. On October 17, 1942, the financial conditions of Nostrand Poultry 
Market, Inc., did not meet the requirements of the act for a licensee, 
but on November 13, 1948, it did meet such requirements. 

4. Nostrand Poultry Market, Inc., has engaged in business as a live 
poultry dealer since August 1942, without a license. 
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5. The business of the two corporations was carried on at the same 
location, 2256 Nostrand Avenue, Brooklyn, and there was no gap in 
operation of the business when Midwood stopped and Nostrand began. 

6. On November 26, 1943, a sign reading “Midwood Poultry Market” 
remained over the door of the business involved. 


CONCLUSIONS 


The discussion concerning the date upon which the application was 
filed apparently rested upon the assumption that filling an application 
entitles the applicant to do business as a licensee. The statute requires 
a license, not a mere application for a license, as the prerequisite to 
operating as a live poultry dealer in a designated city. Section 502(a) 
of the act provides that no one shall so operate “without a license from 
the Secretary of Agriculture as herein authorized valid and effective at 
such time.” Consequently, it is immaterial when the application was 
tiled, because it did not legalize operation “without a license . . . valid 
and effective at such time.” As mentioned in In re Kingsway Poultry 
Corp., 1 A.D. 573 (Sept. 14, 1942), some justification exists for treat- 
ing applicants as licensed when the applicants are doing business in an 
area newly designated as subject to the act. That justification does 
not exist here. Operating while only an applicant for license, however, 
while a diréct violation of the act, would not be quite so serious if it 
were not for the matters mentioned below. 

Congress has provided that only licensees shall handle live poultry 
in places subject to the act. Surely this means that when a license is 
revoked, the persons concerned should get out of the live poultry busi- 
ness. Did the Feinbergs get out of business when their license was 
revoked in 1942? Not at all. Knowing, after seeing the examiner’s re- 
port, that their license would likely be revoked, they organized a new 
corporation even before the order of revocation was issued. The busi- 
ness kept right on. Counsel argued that it had to keep on, but that the 
new corporation was a different entity from the one whose license was 
revoked. We do not think that the organization of a new corporation 
should be allowed to defeat the intent of Congress and the effect of our 
order of revocation. No insistence upon distinction of corporate en- 
tities can obscure the fact, after their license was revoked and without 
obtaining another license, the officers of the old and the new corpora- 
tions have gone right on doing what they did before. That is not what 
Congress intended in passing the act nor what we intended in revoking 
the license. It is quite apparent that the purpose of the new corpora- 
tion was to evade the effect of the act and the revocation. Those re- 
sponsible for such subterfuge are not qualified to receive a license. 

There has been no attempt to set aside the revocation, either in the 
Department or in court. Therefore, the applicant should not be allowed 
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to question it here by saying that the old corporation did not violate the 
act. Although Mr. Cohen refers to the revocation as based on default, 
the record shows that he represented the old corporation in an oral 
hearing in New York, in an oral argument in Washington after an ad- 
verse examiner’s report, and in a reopened hearing in New York, in the 
proceeding which was terminated by the order of revocation. It was 
hardly a default proceeding. If he merely refers to the fact that the 
second examiner’s report was not excepted to nor the order appealed to 
court, this does not necessarily mean that either action would have 
prevented the revocation. The merits of the former proceeding are not 
subject to reconsideration here, but lest it seem that the revocation 
rested upon disputed accounting considerations, as Mr. Cohen argued, it 
might be pointed out that no one has denied that Midwood made pay- 
ments to the Feinbergs in disregard of written waivers while it was set- 
tling with sellers of poultry for a fraction of what was due them, in 
fraud of such creditors. This was in no sense a disputed accounting 
theory, and throws some light upon the integrity of those who have con- 
tined to operate after losing their license. Perhaps they realized that 
the revocation order could not be upset, and that their only hope to get 
around it was a new corporation. 

The violations of the letter and spirit of the act by the applicant and 
its officers require that the application be denied, 


ORDER 
The application for license is denied. 


CONSENT DISMISSALS 


A. D. 615. Frank Schaaf v. Atkinson Livestock Market. P&S Doc. 
No. 1570. April 20, 1944. Decision by Thomas J. Flavin, Assistant 
to the War Food Administrator. 

A. D. 616. Victor O. Johnson v. Emlin L. Bergeson, doing business as 
Mid-West Live Stock Commission Company. P&S Doc. No. 1607. 
April 27, 1944. Decision by Thomas J. Flavin, Assistant to the War 
Food Administrator. 


(A. D. 617) 


E. Meyer Fruir Company v. Geo. W. Haxton & Son, Inc. PACA Doc. No. 4264. 
Decided April 3, 1944. 


Sales—Breach of Warranty—Seller’s Knowledge of Purchase for Resale— 
Special Damages 


Where respondent’s broker sold complainant a carload of carrots at price f.o.b. New 
York, and represented them as good quality and size, well matured and 
washed, and upon inspection by complainant they were found in condition not 
as warranted, as a result of which breach complainant could not complete a 
resale of the carrots and thus sustained a loss of profits, it is held that since 
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the respondent knew, or should have known, that the commodity was bought 
for resale on open market, upon his breach of the contract of purchase and 
sale he is liable for the payment of special damages based on the complainant’s 
resale of the goods. 


Mr. Irvin C. Levin, of Omaha, Nebraska, for complainant. Mr. Raymond L. 
Dillman, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 


E. Meyer Fruit Company, the complainant, filed a complaint January 
28, 1942, under the Perishable Agricultural Commodities Act, 1930 
(7 U.S.C. 1940 ed. 499a et seqg.), to recover from Geo. W. Haxton & Son, 
Inc., respondent, damages for the alleged failure to deliver a carload of 
carrots in interstate commerce in accordance with its contract. Re- 
spondent alleges in its answer that the carrots conformed to warranty at 
the time and place of sale, and counterclaims for the price. Complain- 
ant did not reply to respondent’s counterclaim. 

Complainant waived the filing of an opening statement of facts. The 
effect of such waiver under the rules of practice (7 CFR, 1941 Supp., 
47.37(c)), was to rely on the complaint and attached exhibits as proof 
of the facts alleged. Respondent filed a statement asking for an award 
in its favor. The record includes a report of investigation which was 
served by registered mail on respondent January 22, and on complain- 
ant on January 23, 1943. 

The contract of purchase and sale was entered into by the parties 
acting through L. and L. Brokerage Co., as agent. The broker issued 
a standard memorandum of sale wherein the commodity was described 
as follows: “1 CARLOAD GOOD QUALITY, GOOD SIZE, WELL 
MATURED, WASHED CARROTS, IN ONCE USED BAGS, 
FIFTIES, PER SACK FOB SHIPPING POINT, REDCORE CHAN- 
TENAY CARROTS .85 QUALITY, SIZE, CONDITION SIMILAR 
TO TFRD 34427 WHICH ARRIVED 12-31-41.” 

Respondent claims that the carrots in question (car FGEX 51314) 
were loaded from the same storage and were the same stock as the car- 
rots in the first car (SFRD 34427) that was shipped and accepted by 
complainant. 

The bill of lading shows that the shipment was to move under the 
carrier’s protective service from Rochester, New York, to Omaha, 
Nebraska. 

Complainant’s claim of damages rests upon proof that it had an oral 
order for sale of the carrots and would have delivered them to The 
Cudahy Packing Company at a profit of $210.50 if they had been as 
warranted. The oral order of December 31, 1941, was confirmed by 
The Cudahy Packing Company in a letter to complainant dated Janu- 
ary 24, 1942, attached to the complaint. 





i. 
Stree 
Meyé 

2. 
At tl 
respo 

3. 
one ¢ 
total 
was 1 
issuet 
of go 
repre 
previ 
car § 
Dece 
ditior 
of sh 
quali 

4. 
sponc 
son, | 
the ¢: 
accor 
loadii 
size, 
few } 
fairly 
secon 
carro 
moist 
were 
cent ' 
out. 
from 


or 


A. D. 617 E. MEYER FRUIT CO. v. GEO. W. HAXTON & SON, INC. 279 


FINDINGS OF FACT 

1. Complainant is a partnership whose address is 1010 Howard 
Street, Omaha, Nebraska, and is composed of Edwin Meyer, Lena 
Meyer, and Gladys Perlik. 

2. Respondent is a corporation whose address is Oakfield, New York. 
At the time the transaction hereinafter described was consummated, 
respondent was licensed under the act. 

3. On December 31, 1941, complainant purchased from respondent 
one carload (FGEX 51314) of washed carrots in 50-pound sacks, at the 
total price of $425, f.o.b. East Williamson, New York. The purchase 
was made through L. and L. Brokerage Co., as broker. The broker 
issued a memorandum of sale wherein the carrots were represented as 
of good quality, good size, well matured, and washed. They were also 
represented to be of a quality, size, and condition similar to those 
previously purchased by complainant from respondent and shipped in 
ear SFRD 34427, which shipment arrived at Omaha, Nebraska, on 
December 31, 1941. There is no evidence of the quality, size, and con- 
dition of the carrots in car SFRD 34427 at shipping point at the time 
of shipment, but they were inspected at Omaha, and were of good 
quality, mature, none decayed and of medium to large size. 

4. In response to complainant’s order for a second carload, re- 
spondent loaded and shipped 500 sacks of carrots from East William- 
son, New York, in car FGE 51314, on January 2, 1942, and consigned 
the carload to itself at Omaha, Nebraska, for delivery to complainant in 
accordance with its contract of sale. The carrots were inspected at 
loading point on the date of shipment. They were washed, of medium 
size, some large, few small, and were of good quality, some fair, a 
few poor to worthless. Their color was good, some fair. They were 
fairly well formed, 3 to 4 percent were misshapen, 3 to 4 percent had 
second growth, and 2 to 3 percent had growth cracks. An occasional 
carrot was broken. A few were roughened from washing and were 
moist. Some were well topped and a few poorly topped. The carrots 
were brittle and firm, few coarse, tough and woody. From 1 to 2 per- 
cent were soft and flabby, the result of freezing, but were then thawed 
out. From 5 to 6 percent were affected by wet, slimy decay at crowns, 
from three-eights to one-half inch deep. The load was otherwise clean 
and free from serious defects. 

5. Complainant inspected the carrots on arrival of the car at Omaha, 
on January 10, 1942, and refused to accept them as being in conformity 
with the contract. Samples inspected by the Western Weighing & In- 
spection Bureau were affected by irregular Soft Rot averaging 8 to 10 
percent. Ten to 15 percent were affected by a growth of Gray Mold. 
The broker informed respondent of the results of inspection made at 
Omaha. The broker and respondent exchanged adjustment proposals 


without reaching an agreement. 
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6. Complainant had an oral order for the sale of the carrots to The 
Cudahy Packing Company at Omaha, for $862.50. Respondent knew 
that complainant was a dealer and that complainant purchased the 
carrots for resale. 

7. Complainant was unable to buy another carload of carrots of the 
same quality and grown in the same origin territory, upon the Omaha 
market, and was unable to make delivery to the purchaser, and thereby 
lost $210.50, the profits that would have been realized if the carrots had 
been of good quality and delivery had been made. 

8. The complaint was filed January 28, 1942, and within nine months 
after the cause of action accrued. Respondent’s counterclaim for the 
price, consisting of letters, was filed within time. 


CONCLUSIONS 

The words “good quality, good size, well matured,” are not descrip- 
tive of an exact standard. However, the evidence of defective carrots, 
including misshapen, second growth, those having growth cracks, the ex- 
tent of tough and woody carrots, and those that were soft and decayed, 
constitutes proof that the shipment did not conform to respondent’s 
warranty. 

Respondent in its answer calls attention to complainant’s failure to 
pay the price, and this is accepted in connection with prior letters, as 
the statement of a counterclaim. 

Respondent also states in its answer that shipment was made during 
the coldest weather of the season; that heaters may not have been 
turned on and off at the proper times; that the shipment was delayed 
in transit; and that complainant was negligent in handling the claim 
promptly and efficiently, which resulted in the car being abandoned to 
the railroad. It is assumed respondent meant the handling of a claim 
against the carrier, which, if true, would not constitute a violation of 
the act. 

The general rule is that before a buyer of goods can recover damages 
against the seller for failure to deliver, the buyer having resold the 
goods at a profit, it must be shown that the buyer could not replace the 
goods on the open market. Maz Karp v. Geo. W. Haxton & Son, 
Inc., PACA Docket No. 498, S. 161; Greenberg v. Weintraub et al., 186 
N.Y. Supp., 600 (1921); Flores v. Basso, 229 Mich. 577, 201 N.W. 875 
(1925). The evidence showing that an effort was made by complainant 
to replace the shipment consists of its wire to T. C. Curry on January 
19, 1942, included in the report of investigation, in which complainant 
stated: “Unable to buy car carrots same quality same district as 
originally ordered .. .” This evidence, although it lacks detailed ex- 
planation of what was done to replace the shipment, is considered to 
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be some proof of complainant’s inability to buy a carload of similar 
carrots grown in the same origin territory, on the Omaha market. 

Complainant’s claim of loss of profits is a claim for special damages. 
Before recovery for loss of profits can be awarded it must appear that 
the seller knew, or is reasonably charged with knowledge at the time 
of sale, that the goods were being purchased for resale, or that a sale 
thereof had actually been made. It is the general rule that where 
special damages are sufficiently certain to avoid the objection that 
they are speculative or too remote, the seller’s knowledge that the buyer 
is a dealer in the kind of goods purchased is sufficient to impute to the 
seller notice of the fact that the goods are intended for resale and to 
charge him, upon his breach of the sale contract, with liability for the 
payment of special damages based on the buyer’s resale of the goods, 
although the seller had no knowledge of actual resale, or the customer 
to whom the goods were intended to be resold. 46 Am. Jur. §§689, 699. 
Also see Johnson v. Hislop, 272 Fed. 913 (C.C.A. 9th, 1941); Trigg v. 
Clay, 88 Va. 330, 13 S.E. 434, 29 Am. St. Rep. 723 (1891) ; Sedo Veneer 
Co. v. Kwapil, 62 Wash. 385, 113 Pac. 1100 (1911); Martin v. Neer, 
126 Ore. 345, 269 Pac. 342 (1928); Denhard v. Hirst, 111 Ky. 546, 64 
S.W. 393 (1901). 

In Frank Gaglione & Son v. William G. Roe & Co., Inc., PACA 
Docket No. 342, S. 478, and the companion case, PACA Docket No. 
342-A, it was stated that the shipper of tangerines knew that they were 
purchased for resale, and that the buyer’s loss of profits constituted an 
item of special damages which were impliedly within the contemplation 
of seller and buyer. 

The evidence shows that respondent did not furnish carrots that were 
of good quality as specified. It is concluded that such failure to deliver 
was without reasonable cause and in violation of section 2 of the act. 
Complainant should be awarded reparation for its loss of resale profits, 
and respondent’s counterclaim for recovery of the sale price should be 
dismissed. The facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $210.50, with interest thereon at 5 percent 
per annum from January 15, 1942 until paid. 

Respondent’s counterclaim is dismissed. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 
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(A. D. 618) 


wig Jacopson v. Davin DeHypraTions, Inc. PACA Doc. No. 4233. Decided April 
, 1944. 


Failure to Accept Shipment of Produce—Weight of Evidence—Damages 


Where weight of the evidence supports complainant’s allegations that the contract 
of sale of carloads of potatoes stipulated that the potatoes were to be shipped 
as soon as obtained by complainant, and not upon specific instructions as to 
dates of delivery, it is held that respondent’s wrongful refusal to accept ship- 
ment of potatoes and pay purchase price entitle complainant to an award of 
reparation in amount representing the difference between the agreed purchase 
price and the sum realized by complainant on the resale of the produce, less 
costs incurred by necessity of the resale. 


Mr. Murray Waldman, of New York, New York, for complainant. Mr. Albert J. 
Wortzman, of New York, New York, for respondent. Messrs. John C. Brooke, 
Raymond L. Dillman, Horace Robbins and Miss Rufe D. Edwards, Examiners. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 
On July 3, 1942, Sam Jacobson, the complainant, filed a formal com- 
plaint under the Perishable Agricultural Commodities Act, 1930 
(7 U.S.C. 1940 ed. 499a et seqg.), against David Dehydrations, Inc., the 
respondent, seeking reparation for the difference between the purchase 
price of seven carloads of potatoes sold to respondent by complainant, 


through a broker, but not accepted by respondent, and the price real- 
ized by complainant on subsequent resale, less demurrage, freight, and 
cartage charges. 

Respondent answered that the contract of sale of the seven carloads 
of potatoes stipulated that the potatoes were to be delivered at a future 
and unspecified date, and that specific instructions were to be given by 
respondent to the complainant as to the dates of delivery. Respondent 
alleged further in its answer that complainant had made delivery of the 
potatoes before instructions to that effect were given, and contrary to 
the agreement entered into, and that the shipments had been rejected 
because the terms of the contract had not been followed, the respondent 
being unable to accept delivery when made. 

A hearing was held on January 12, 1943, at New York City, and was 
continued at the request of the parties. The hearing was concluded on 
September 7, 1943. 

It is not disputed that on April 17, 1942, at respondent’s place of 
business in Marlboro, New Jersey, Kelly Jacobson, a fruit and produce 
broker, acting as agent for the parties, sold to respondent seven cars of 
Maine potatoes at $2.0714 per bag, delivered Marlboro, New Jersey, 
with a credit of $0.15 for each bag returned. The complainant claims 
that it was specifically agreed at this time that the potatoes were to be 
shipped as soon as possible, and that the respondent had stated that it 
was in the process of filling a government contract for dehydrated po- 
tatoes. Respondent states, to the contrary, that it was specifically 
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agreed that shipping instructions relative to the date of shipment were 
to be given subsequently, and as the potatoes were needed by it, al- 
though no definite period in which such instructions were to be given 
was established. 

On the following day, April 18, 1942, Kelly Jacobson wrote to David 
Dehydrations, Inc., as follows: “This is to confirm sale to you of 7 cars 
Maine potatoes at $2.0714 delivered Marlboro, New Jersey, bags to be 
returned to us at 15 cents per bag.” Respondent did not reply in 
writing. 

Cars CP 287646 and CP 287849 were shipped to respondent on or 
about April 27, 1942, and cars MDT 17823, MDT 20379, MDT 22048, 
MDT 146170, and MDT 18866 shipped two days later. All seven cars 
were rejected by the respondent on May 8, 1942. Respondent gave 
testimony to the effect that, on rejecting the potatoes, the dehydrating 
plant was not in operation, and that the potatoes, shipped in anticipa- 
tion of instructions, could not be used. Complainant’s witnesses testi- 
fied that respondent had rejected the potatoes because a fire or series of 
fires had broken out in the plant subsequent to the completion and in 
the course of its operation, with a resulting interruption of its produc- 
tion schedule. Complainant offered testimony that respondent had 
originally accepted the first two carloads shipped and requested that 
the remaining five be rerouted because of the interruption of produc- 
tion, but that finally all seven cars were rejected. 

The evidence indicates that by May 8, 1942, the date of final rejec- 
tion, the potatoes were in a deteriorated condition. Complainant testi- 
fied that deterioration began and progressed from that date onward 
because of the delay awaiting acceptance. Respondent offered some 
testimony that when the potatoes first arrived in Marlboro, New Jersey, 
they were “spongy and soft and had dead sprouts on them.” 

On May 15, 1942, complainant resold the potatoes for the account of 
the respondent at Bronx, New York, for the sum of $4,382.55, which 
was remitted to complainant, less $877.39 for labor in repacking, 
cartage, and commissions, making a net figure of $3,505.16. When re- 
sold, the potatoes were badly sprouted. Complainant also incurred 
expenses of freight, cartage, and demurrage in the sum of $663.11. 

FINDINGS OF FACT 

1. Complainant is an individual whose address is 134 Park Place, 
New York, New York. 

2. Respondent is a corporation organized under the laws of the State 
of New York, and whose address is 345 Greenwich Street, New York, 
New York. At all times referred to in the complaint, respondent was 
subject to license under the act, but was not then licensed. On April 
25, 1942, it obtained license No. 79498. 

3. On April 17, 1942, through Kelly Jacobson, a brother, respondent 
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purchased from complainant seven carloads of Maine potatoes at 
$2.0714 per bag, delivered Marlboro, New Jersey. 

4. In accordance with the terms of the contract entered into by the 
parties, complainant shipped on April 27, 1942, cars CP 287646 and 
CP 287849 and on April 28, 1942, cars MDT 17823, MDT 20379, MDT 
22048, MDT 146170, and MDT 18866 from Ft. Fairfield, Maine, to 
respondent in Marlboro, New Jersey. 

5. Respondent refused to accept the potatoes on their arrival in 
Marlboro, New Jersey, and failed and refused to pay the agreed pur- 
chase price of $5,693.80. 

6. Complainant subsequently reshipped the potatoes to Bronx, New 
York, and resold them for the sum of $4,382.55. Necessary charges of 
$877.39 and $663.11 were incurred by the complainant in disposing of 
the potatoes. The complainant’s damage on the entire transaction was 
$2,851.75, no part of which has been paid by the respondent. 

7. The complaint was filed on July 3, 1942, which was within nine 
months after May 1942, when the alleged cause of action accrued. 


CONCLUSIONS 

The weight of the evidence supports complainant’s allegations as to 
the terms of the contract entered into on April 17, 1942. The potatoes 
were to be shipped as soon as they were obtained by complainant. The 
contract contained no provision that shipping instructions were to be 
given at a later date or that the potatoes were to be delivered as re- 
quired by respondent. Respondent’s testimony is not consistent with 
the facts of the case as a whole. The testimony presented by respondent 
to the effect that the potatoes were not in good condition when shipped 
is more in the nature of an afterthought, not previously alleged. It 
would appear that the plant was in operation when the potatoes were 
ordered, and that at that time respondent wanted immediate delivery, 
but that subsequent difficulties, for which complainant was not respon- 
sible, caused respondent to change its mind. Respondent’s wrongful 
refusal to accept the potatoes shipped and to pay the purchase price 
therefor constitutes a violation of section 2 of the act. Reparation 
should be awarded the complainant in the full amount claimed, repre- 
senting the difference between the agreed purchase price and the sum 
realized by the complainant on the resale of the potatoes, less the costs 
incurred by necessity in the resale. The facts should be published. 


ORDER 
Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $2,851.75, with interest thereon at 5 percent 
per annum from May 8, 1942 until paid. 
The facts and circumstances, as set forth herein, shall be published. 
Copies hereof shall be served on the parties by registered mail or in 
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person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days from 
the date hereof. 


(A. D. 619) 


CENTRAL WHOLESALE COMPANY v. THE CHARLES ABBATE Company. PACA Doc. 
No. 4293. Decided April 5, 1944. 


Purchase on Basis of Wired Government Inspection—Failure to Disclose 
Essential Information 


Where complainant purchased car of grapes from respondent on basis of wired 
government inspection, and the latter wired complainant that the grapes 
graded U. S. No. 1 but did not reveal that the inspection covered only first 
two stacks, it is held that respondent, by failing to transmit to complainant 
information of the restricted inspection, failed to communicate to complainant 
all essential information as required by the regulations under the act, and, 
therefore, complainant should be awarded reparation for damages sustained 
by it on resale of the grapes which arrived in deteriorated condition. 


Messrs. Joseph and Joseph, of Flint, Michigan, for complainant. Mr. Henry T. 
Spiegel, of Chicago, Illinois, for respondent. Miss Rufe D. Edwards, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 
The complainant, Central Wholesale Company, filed an amended 


formal complaint on March 9, 1943, under the. Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), against The 
Charles Abbate Company, the respondent, asking reparation in the 
amount of $3,006.63, the loss complainant alleges it sustained because 
of respondent’s misrepresentations and failure to disclose all the facts 
concerning a carload of grapes which complainant purchased from 
respondent. 

Complainant alleges that it purchased at Chicago, Illinois, through 
Atlantic Commission Company, a car of grapes upon respondent’s rep- 
resentation that the grapes were Government inspected U. S. No. 1; 
and that this representation was false and misleading in that the in- 
spection was not a full disclosure of all the facts since the inspection 
was restricted to the first two stacks of the grapes. Complainant fur- 
ther alleges that as shown by the Government inspection certificate 
made at Flint, Michigan, the grapes were not U. S. No. 1, and that the 
grapes were so defective that it could not use them. Complainant con- 
tends that in order to get the best price obtainable it had to divert the 
car from Flint, Michigan, to Detroit where the grapes were sold at 
public auction. 

Respondent’s answer denies any false or misleading representation, 
and alleges that the complaint filed herein should be dismissed. 

Respondent alleges that complainant purchased the car at Chicago 
“basis wired Government inspection,” and, therefore, when complainant 
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accepted the car on the basis of the government inspection made at 
Chicago, title to the grapes passed to complainant who cannot later 
complain that there was not a full inspection. Respondent further 
alleges that the Government inspector was, in -effect, complainant’s 
agent who made the inspection for and in complainant’s behalf. 

Respondent contends that the destination inspection made at Flint, 
Michigan, indicated that the condition complained of was apparently 
the result of transit conditions and hazards in that the temperature of 
the grapes at doorway, top of load was 32 degrees, bottom 24 degrees F. 
Respondent concludes that the grapes became affected in transit by the 
‘freezing temperatures. 

The report of investigation was served on complainant and respondent 
on July 6, 1943, in accordance with the rules of practice (7 CFR, 1941 
Supp., 47.24). ‘ 

The parties have waived formal hearing, and this proceeding is de- 
cided upon the record. The parties have submitted evidence in writing. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is Flint, Michigan. 

2. Respondent is a corporation whose address is 4 South Water 
Market, Chicago, Illinois, and was licensed under the act at the time 
of the transaction involved herein. 

3. On January 19, 1943, complainant purchased from respondent 
through Atlantic Commission Company, a broker, one carload con- 
taining 1134 lugs of Emperor Grapes at the agreed price of $3.10 per 
lug, delivered Chicago “loaded in car acceptance basis wired Govern- 
ment inspection.” 

4. Respondent wired complainant that the grapes were Government 
inspected U. S. No. 1. The inspection of the grapes in cold storage at 
Chicago was restricted to the first two stacks, but respondent did not 
reveal this fact to complainant. On the basis of respondent’s repre- 
sentation to complainant that the grapes graded U. S. No. 1, com- 
plainant accepted the car of grapes which were shipped from Chicago, 
Illinois, to Flint, Michigan. 

5. Inspection of the grapes made at point of destination on January 
23, 1943, showed that the grapes had arrived in a deteriorated condi- 
tion. As there was no market for the grapes at Flint, Michigan, com- 
plainant diverted them to Detroit in order to resell them at the best 
obtainable price and minimize the loss. The grapes were sold at public 
auction in Detroit for the net sum of $508.77. Complainant paid re- 
epondent the purchase price, but due to the fact that the grapes arrived 
in a deteriorated condition, complainant sustained a total loss of 
$3,006.63 on the resale of the car. 

6. The amended complaint was filed March 9, 1943, which was within 
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nine months after January 1943, when the alleged cause of action 
accrued. 
CONCLUSIONS 


Complainant purchased a car of grapes from respondent on the basis 
of wired Government inspection. The respondent wired complainant 
that the grapes graded U.S. No. 1 but did not reveal that the inspection 
covered only the first two stacks. Section 46.24(y) of the regulations 
(8 F.R. 6392), issued pursuant to the act states that “subject approval 
wired Government inspection” means that the seller is required to ob- 
tain Federal or Federal-State inspection, or such private inspection as 
has been mutually agreed upon, and to correctly communicate, by wire 
or other agreed means, the statements on the certificate as to quality, 
condition, and grade, and other essential information, whereupon the 
buyer, upon approval thereof, will be deemed to have accepted the 
produce without recourse against the seller on account of quality, con- 
dition, and grade. The Federal inspection certificate and the inspec- 
tor’s notes are a part of the report of investigation served on both the 
parties. This inspection was restricted to the grapes in the first two 
stacks, and the results of the inspection were telephoned to respondent 
at 2:30 p.m., on January 16, 1943. It is the practice of the Inspection 
Service to notify applicants for inspection of a restricted inspection, 
and, therefore, the respondent in not informing complainant of the 
restricted inspection failed to communicate to complainant all essential 
information as required by the regulations. 

Complainant has asked for damages in the sum of $3,061.63. How- 
ever, this amount includes alleged expenses in the amount of $55.00, but 
since there is no proof in the record that these expenditures are a 
proper element of damages under the act, they cannot be allowed. 

Respondent’s failure to transmit to complainant the essential informa- 
tion that the inspection was restricted is a violation of section 2(4) 
of the act. Therefore, complainant should be awarded reparation, with 
interest, and the facts should be published. 


ORDER 

Within 30 days from the date of this decision respondent shall pay 
complainant, as reparation, $3,006.63, with interest thereon at 5 percent 
per annum from January 19, 1943 until paid. 

The facts and circumstances, as herein set forth, shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 


its date. 
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(A. D. 620) 


Cuaries R. ALLEN v. L. A. West. PACA Doc. No. 4299. Decided April 7, 1944. 


Failure to Pay—Evidence—Burden of Proof as to Implied Warranty of Suitable 
Shipping Condition—Acquisition of Jurisdiction by Mere Consent 


Where complainant purchased from respondent three separate carloads of potatoes 
and alleged that the potatoes did not conform to warranty and that there 
was a shortage in weight in one shipment, and the respondent in his separate 
complaint admitted such shortage, it is held that on the principal issue in- 
volving complainant’s resale of shipment of potatoes in reliance on Federal 
shipping point inspection certificate, the burden of proof as to breach of re- 
spondent’s implied warranty of suitable shipping condition rested on com- 
plainant, and since the record does not disclose that the shipment moved under 
normal service and conditions, complainant’s claim of lack of suitable shipping 
condition cannot be sustained, and with respect to his claim for failure to pay 
for empty bags, it is held that such claim is not within the jurisdiction of the 
War Food Administration under the act, and, therefore, reparation is awarded 
respondent in amount of unpaid balance of purchase price, less deductions for 
short weight of one shipment and loss of profits on another transaction. 


Epps & Epps, of Conway, South Carolina, for respondent. Mr. Raymond L. Dill- 
man, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

This proceeding under the Perishable Agricultural Commodities Act 
1930 (7 U.S.C. 1940 ed. 499a et seq.), involves three separate sales of 
potatoes. Charles R. Allen filed a formal complaint against L. A. West 
on July 12, 1943. He alleges that West sold and shipped potatoes to 
him on June 4, 1942, which did not conform to warranty; that there 
was a shortage in weight of a shipment made to him by West on June 
13, 1942; and that he sustained a loss of profits of 20 cents per bag on a 
shipment of 200 bags made to him by West on June 18, 1942, because 
the potatoes were not of the grade warranted. 

L. A. West answering, alleges, in part, that he sold the potatoes as 
the grower thereof. He also alleges that his sale of potatoes to Allen 
on June 4, 1942, was made on terms equivalent to f.o.b. acceptance 
final. Allen’s claim of a shortage in the weight of the June 13 ship- 
ment is conceded, but it is alleged that Allen’s loss in connection with 
the June 18 transaction should be $15 as commission rather than profits 
of $40. West also filed a formal complaint against Allen on August 28, 
1943, wherein he alleges that in making payment for the potatoes pur- 
chased on June 13, 1942, Allen made certain unwarranted deductions 
from the price, and asks for an award against him. Allen answered 
West’s complaint. 

The issues have been submitted on the pleadings and exhibits thereto 
attached, together with a report of investigation that was served on 
Allen by registered mail on August 9, and on West on August 10, 1943. 

Since Allen’s formal complaint was filed first, and both complaints 
and answers relate to the same transactions, and have been given the 
same docket number, for the purposes of this decision, findings of fact, 
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and order, Charles R. Allen will be referred to as complainant, and 
L. A. West as respondent, West’s complaint being considered as in the 
nature of a counterclaim or cross-complaint. 

The shipment of June 4, 1942 (WFEX 62488), consisted of 280 bags 
of grade U. S. No. 1 potatoes. The price was $2 a bag, f.o.b. Conway, 
South Carolina. Complainant consigned the carload to himself at Rich- 
mond, Virginia, for diversion, resold the potatoes to the Keystone 
Fruit Co., at Lebanon, Pennsylvania, and diverted the car to the pur- 
chaser. He alleges that upon arrival of the car at that destination 
the potatoes were found to be unsound and did not grade as specified 
by respondent. 

Federal inspection of the potatoes was made at Lebanon on June 13, 
and shows that no Soft Rot was noted in 40 percent of the samples 
examined; that from 1 to 2 percent were affected in 25 percent of the 
samples; that 25 percent were affected, ranging from 3 to 5 percent; and 
that 10 percent of the samples were likewise affected, ranging from 6 
to 10 percent. The average affected by Soft Rot for the load as a whole 
was 3 percent. The Keystone Fruit Co., reconditioned the load and 
claimed the loss of $344.59, which complainant allowed and subse- 
quently paid. 

Respondent claims that this sale was concluded during an oral con- 
versation over the telephone as a cash transaction, the agreed price of 
$2 per hundred pounds being f.o.b. railroad car, Conway, and that it 
was also agreed that if respondent furnished a Federal certificate of 
inspection the potatoes would be accepted by complainant without 
recourse. 

The June 13, 1942, transaction involves a truckload shipment of 246 
bags of potatoes which moved from Conway, South Carolina, to 
Hendersonville, North Carolina. The price was $1.70 per bag, f.o.b. 
Conway. Complainant claims there was a shortage in weight of 1,885 
pounds. From the total purchase price of $418.20, complainant with- 
held $32.05 to cover the shortage in weight, $344.59 which the Keystone 
Fruit Co. had deducted from the price of carload WFEX 62488, and 
asserted an additional claim of $125 allegedly owing complainant from 
respondent for empty bags. Respondent admits that the claims of $125 
for empty bags and $32.05 to cover shortage of weight, are proper. 

The transaction of June 18, 1942, consisted of a sale and shipment by 
truck of 200 bags of potatoes from Conway, South Carolina, to Albany, 
Georgia, at a delivered price of $2 per bag. Complainant claims that 
the potatoes failed to grade U. S. No. 1 as warranted, and were not 
accepted by the Albany purchaser at the contract price which resulted 
in the loss to complainant of his profit of 20 cents per bag or $40. Re- 
spondent concedes liability to complainant in the amount of $15 as a 
loss of commission but not a loss of profits. 
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FINDINGS OF FACT 


1. Complainant is an individual whose address is Charleston, South 
Carolina, and during all of the times referred to in the complaint was 
licensed under the act. 

2. Respondent is an individual whose address is Conway, South Caro- 
lina, and during the period covered in the complaint was engaged in the 
growing, handling, and sale of perishable agricultural commodities, and 
was subject to, but had not secured a license under the act. He was is- 
sued a license under date of May 8, 1943. 

3. On June 4, 1942, respondent sold 280 bags of potatoes to com- 
plainant at $2 per 100-pound bag, f.o.b. Conway, South Carolina. The 
potatoes at the time of sale graded U. S. No. 1, as warranted by re- 
spondent, and were shipped by complainant from Conway, South Caro- 
lina, to Richmond, Virginia, in car WFEX 62488. Complainant sold 
and diverted the carload from Richmond to the Keystone Fruit Co., at 
Lebanon, Pennsylvania. The Keystone Fruit Co. claimed that the pota- 
toes were not of the grade specified by complainant and a refund of 
$344.59 was made by complainant to the Keystone Fruit Co. 

4. On June 18, 1942, respondent sold and delivered to complainant at 
Conway, South Carolina, 200 bags of potatoes which he warranted as 
grade U. S. No. 1, at a price of $2 per 100-pound* bag, delivered at 
Albany, Georgia. Complainant resold the potatoes to the Tri-State 
Sales Company at Albany, Georgia, for a delivered price of $2.20 per 
bag. Respondent transported the potatoes from Conway to Albany 
by truck. Upon arrival of the potatoes at Albany they failed to grade 
U. S. No. 1, and the buyer refused to accept them at the price stated. 
Respondent, without consulting complainant and without authority 
from complainant, reduced the price of the potatoes to the buyer, and 
complainant lost a profit of 20 cents per bag or $40. 

5. On June 13, 1942, respondent sold and delivered to complainant, 
at Conway, South Carolina, 246 bags of potatoes at $1.70 per 100-pound 
bag, f.o.b. Conway. The potatoes were shipped by truck from Conway 
to Hendersonville, North Carolina. There was a total shortage of 
1,885 pounds in the weight of the shipment, which poundage, if fur- 
nished, would have had a value of $32.05. Complainant deducted from 
the total price of the shipment, items as follows: $32.05 for shortage 
in weight, $344.59, the amount the Keystone Fruit Co. had deducted 
from the price of the potatoes shipped in car WFEX 62488, and $40 as 
lost profits due to respondent’s failure to deliver a truckload of grade 
U. 8S. No. 1 potatoes, as warranted, which complainant had sold to the 
Tri-State Sales Company but were not accepted at the sale price. 

6. In attempting to effect settlement of their differences concerning 
the sale transactions described in the foregoing findings of fact, com- 
plainant asserted a claim against respondent in the amount of $125 for 
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Respondent concedes that 





empty bags he had furnished respondent. 
this item for bags has not been paid. 

7. Informal complaint was made by complainant on November 23, 
1942, and by respondent on July 17, 1942, and within nine months after 
accrual of the causes of action therein alleged. 


CONCLUSIONS 
The principal question presented concerns complainant’s deduction 
of $344.59 from the price of the potatoes purchased on June 13, based 
on an allowance made of that amount to the Keystone Fruit Co., the 
purchaser of the shipment made in car WFEX 62488. Complainant’s 
position seems, in effect, to be that he purchased and resold the potatoes 
in reliance on the Federal shipping point inspection certificate which 
established the grade of the potatoes as U. S. No. 1, none at that time 
being affected by Soft Rot. Since the proof is clear that on June 4 the 
potatoes conformed to grade specifications, the burden shifts to com- 
plainant to establish a breach of respondent’s implied warranty of suit- 
able shipping condition, or other justification for making the deduction. 
Apparently complainant’s only justification for the deduction is that, 
notwithstanding the grade and condition of the potatoes as shown by 
the Federal inspection certificate based on inspection made at Conway 
on June 4, they were not in suitable condition for shipment from Con- 
way, South Carolina, to Lebanon, Pennsylvania.- The suitable shipping 
condition regulation (8 F.R. 6395, Sec. 46.24), is only applicable to 
cases where shipment is handled under normal transportation service 
and conditions. The record shows that nine days elapsed between the 
time that Federal inspection was made of the potatoes at loading point 
and the Federal inspection made at Lebanon. The record does not dis- 
close whether nine days was normal transportation time, nor does it 
disclose what service was accorded the shipment. Since it does not 
affirmatively appear that the shipment moved under normal service and 
conditions, the deduction of $344.59 made by complainant was not war- 
ranted and amounted to a failure to pay the agreed price in full. 

While respondent concedes that complainant has not been paid $125 
for empty bags and that complainaint’s deduction from the price of the 
potatoes shipped by truck to Hendersonville, was proper, it seems clear 
that this item is outside the scope of the act. The act covers only fresh 
fruits and vegetables. Since jurisdiction cannot be acquired by consent, 
Ottawa Produce Company v. Chazy Orchards, Inc., 2 AD 51, it is con- 
cluded that this item cannot be taken into consideration in determining 
the net amount of damages that should be awarded. 

Respondent concedes that complainant’s deduction of $32.05 for loss 
due to shortage in weight of the truckload of potatoes sent to Hender- 
sonville was proper, as well as an additional deduction of $15 as loss 
of commission in connection with the truckload shipment to Albany, 









































292 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 A. D. 621 


Georgia, but denies complainant’s loss of $40 as profits in that transac- 
tion. Complainant’s version of the transaction is supported by a letter 
from the buyer, Tri-State Sales Company. In paragraph 17 of com- 
plainant’s answer, dated September 30, 1943, complainant explains 
why, in a prior statement, he estimated his expenses at $15, but that his 
actual loss was a loss of profits of $40. Since respondent and the Tri- 
State Sales Company adjusted the price without consulting complainant, 
no question of replacement of the shipment is involved, and it is con- 
cluded that complainant should be credited with the loss of $40 as a 
loss of profits. 

The evidence seems to warrant and support an adjustment of the 
claims of the parties according to the following statement: 

Due respondent from complainant on car WFEX 62488 

Less these items: 

Deduction for short weight of 1,885 lbs., in truck shipment 


to Hendersonville 
Profits lost in transaction of June 18 


Balance due respondent 
Complainant’s failure to pay respondent the remaining balance of 
$272.54 was, and is, a violation of section 2 of the act. Reparation 
should be awarded respondent in the amount stated, and the facts 
should be published. 

ORDER 

Within 30 days from the date of this decision, complainant shal! pay 
respondent, as reparation, $272.54, with interest thereon at 5 percent 
per annum from June 20, 1942 until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and this order, except as to the date of payment of reparation 
and as to service on the parties, shall become effective 20 days after 
its date. 


(A. D. 621) 


KraMer Broruers v. JosepH RosenstuM. PACA Doc. No. 4128. Decided April 


Failure to Pay—Breach of Joint Account Contract—Damages 


Where complainant sold respondent two carloads of onions for which respondent 
failed to pay, and the latter delivered four carloads of onions to complainant 
for resale on joint basis and complainant failed to pay the joint aecount price 
as agreed, as a result of which respondent diverted and resold them on another 
market, it is held, complainant is entitled to an award of damages for the price 
of the two carloads, less half of the joint account price of the carloads of 
produce, as diminished by sums advanced in cash to respondent. 


Golbus & Golbus, of Chicago, Illinois, for complainants. Williams & Williams, of 
San Antonio, Texas, and J. McCollum Burnett, of San Antonio, Texas, for 
respondent. Messrs. Raymond L. Dillman, Clem B. Wilson, and William A. 
Bolding, Examiners. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 
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PRELIMINARY STATEMENT 

The complainant, Kramer Brothers, on August 12, 1941, filed a com- 
plaint against respondent, Joseph Rosenblum, under the Perishable 
Agricultural Commodities Act, 19380 (7 U.S.C. 1940 ed. 499a et seq.), 
to recover the price of two carloads of onions. 

Respondent filed an answer wherein he admitted the purchase and 
non-payment, but denies that such failure to pay was in violation of 
the act. Respondent also pleaded a counterclaim against complainant 
based upon an alleged joint account agreement whereby he delivered 
four carloads of onions to complainant upon its promise to pay the 
cost thereof by checks to be sent by airmail, which complainant failed 
to do, to respondent’s loss in making resale of the four loads, plus addi- 
tional loss sustained by complainant’s failure to diligently handle the 
onions. ; 

Complainant replied to respondent’s counterclaim admitting the joint 
account agreement involving the four carloads of onions, but denying 
that it agreed to forward the cost price by airmail, and alleged that 
respondent, without authority from complainant and contrary to its 
wishes, diverted and sold the four carloads for respondent’s account. 

A forma] hearing was held at San Antonio, Texas, on March 19, 1943. 
The record includes the transcript of testimony of witnesses who testi- 
fied at the hearing, the depositions of other witnesses, and a report of 
investigation. A copy of the report of investigation was served on 
complainant by registered mail on November 24 and on respondent, 
November 25, 1941. 

The chief issue is one of fact and concerns the oral agreement that 
was made by respondent and complainant’s agent, Jack Davis. Davis 
testified that on June 20, 1941, he sold respondent two carloads of 
onions as agent for complainant, and accepted respondent’s checks in 
payment of the price. He testified also to a subsequent agreement 
made with respondent on June 23, 1941, whereby four carloads of 
onions were purchased by complainant from respondent for resale on a 
joint account basis. 

Joe Kramer, of complainant partnership, testified that payment was 
stopped by respondent on the two checks that were issued for the price 
of the onions sold to him and shipped in cars ART 15909 and ART 
15670. The witness identified wires exchanged with respondent regard- 
ing the four carloads purchased by complainant’s agent, Davis, for 
resale under the joint account agreement. It appears from his testi- 
mony that three of the four carloads arrived at Chicago on June 24, 
and one car on June 25; that the four cars were diverted by respondent, 
two of them on the 25th, and that complainant did not authorize re- 
spondent to divert any of the four cars for sale on consignment. He 
acknowledged wiring respondent on June 24, in answer to respondent’s 
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wire of June 23, asking for the forwarding of checks that day in pay- 
ment of the cost of the four carloads, to sell the four loads, if possible, 
otherwise complainant would do the best it could in selling them at 
Chicago. 

H. R. Estherson, of the Standard Inspection Service, told of his in- 
spection of the contents of car ART 16617 at Chicago on June 25, 1941, 
and Fred L. Landack, another Standard Inspection Service inspector, 
testified to inspection of car ART 16761 on the same date. Federal 
inspections of the same carloads were also made on June 25. 

Joseph Rosenblum stated that Davis bought the four carloads of 
_ onions described in the counterclaim on June 21 at Garland, Texas, 
and that he, Rosenblum, issued separate checks made payable to the 
sellers; that the following day, respondent agreed with Davis to divert 
the four cars to complainant for sale for the joint account of complain- 
ant and respondent; that Davis said complainant would airmail to 
respondent checks for the cost of the four loads, but on June 24, re- 
ported to respondent that complainant had notified him that it would 
not send the checks. Rosenblum identified wires subsequently ex- 
changed between the parties, including his wire to complainant on 
June 23, confirming the joint account agreement made with Davis, and 
requesting that payment of the cost of the four carloads be sent by 
airmail. He stated that he stopped payment on the two checks pre- 
viously delivered to complainant in payment of the price of the two 
carloads of onions described in the complaint; and that the four car- 
loads were diverted from Chicago for resale at Boston and New York 
City. Certain parts of respondent’s testimony, particularly the joint 
account agreement with Davis, was corroborated by two other wit- 
nesses, Deshay Bridges and Nick M. Speedy. Respondent stated that 
he received net proceeds of $84.92 from car ART 16761, and was noti- 
fied of deficits on the other cars as follows: ART 16617, $132.84; ART 
22475, $214.89; and ART 15976, $27.05. Respondent was asked if the 
deficits had been taken care of, and answered that he had made 
settlement with the firms through whom the four loads were resold. 

Henry E. Dodge, of Adams & Dodge Company, Boston, Massachu- 
setts, stated that cars ART 15976 and ART 22475 arrived at Boston 
during the night of June 27; that it had advanced $500 per carload 
to respondent prior to the arrival of the cars; that upon examination 
of the onions at Boston, it was found that there was extensive decay; 
that the gross return from car ART 22475 was $137.30 and 279 bags 
were dumped; that the gross return from car ART 15976 was $377.20 
and 53 bags were dumped; that the expenses totaled $374.07 in the 
handling of car ART 15976, and $327.19 on car ART 22475; and that 
the deficits were not paid. 

The onions in cars ART 16761 and ART 16617 were sold through 
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Kodish & Zwick at New York City. It appears from the deposition of 
Michael Kodish that the gross return from car ART 16617 was $236.20. 
Sales were made June 30 and July 1 and 2. The witness said.that 16 
sacks were rejected and 76 abandoned to the carrier. The gross return 
from car ART 16761 was $453.50. The amounts deducted as expenses 
were not stated, although the witness said there were unpaid deficits. 


FINDINGS OF FACT 

1. The complainant is a partnership, consisting of Aney Kramer, 
Joseph Kramer, and William Kramer, doing business as Kramer 
Brothers at 72 South Water Market, Chicago, Illinois. 

2. Respondent is an individual whose address, at the time the trans- 
actions -hereinafter described were consummated, was 2241 West 
Mistletoe, San Antonio, Texas, but now is Austin, Texas. During all 
of the times referred to in the complaint, respondent was licensed 
under the act. 

3. On June 20, 1941, complainant, acting through its agent, Jack 
Davis, sold to respondent, two carloads of onions, which were there- 
after shipped from Texas, to Boston, Massachusetts, in cars ART 
15909 and ART 15670. Respondent issued and delivered to complain- 
ant two checks in payment of the purchase price in the amounts of 
$918 and $921.60. 

4. On June 23, 1941, complainant, acting through its agent, Jack 
Davis, entered into a joint account agreement with respondent whereby 
respondent delivered to complainant, four carloads of onions, then 
contained in cars ART 15976, ART 16617, ART 16761, and ART 22475. 
It was agreed that complainant would forward to respondent its checks 
in payment of the invoice or joint account price of the four carloads, 
in the total amount of $3,375, and that the four cars would be diverted 
from Texas to complainant at Chicago, Illinois, for sale by complain- 
ant for the joint account of the parties. Respondent performed by 
diverting the four carloads to complainant at Chicago, Illinois, where 
they arrived on June 24 and June 25, 1941. 

5. Complainant failed to airmail checks in payment of the joint 
account price of the four carloads of onions, and on June 24, wired 
respondent of its inability to airmail the money. Respondent then 
stopped payment on the two checks that had been given to complain- 
ant’s agent in payment of carloads ART 15909 and ART 15670, and 
informed complainant that it had diverted two of the four carloads 
from Chicago for sale at Boston, Massachusetts. 

6. Respondent diverted cars ART 15976 and ART 22475 from 
Chicago on June 24, 1941, to Adams & Dodge Company at Boston 
where they arrived on June 27. Adams & Dodge Company advanced 
$500 to respondent on each car. It paid freight and other expense 
items amounting to $327.19 in handling car ART 22475 and sold the 
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onions in that car on and’ between July 2 and 8, less 279 bags that were 
dumped as worthless, for $137.30. A deficit of $189.89 was incurred 
in addition to the $500 advanced, and a commission charge of $25. The 
onions in car ART 15976, were sold on and between June 30 and July 5, 
less 53 bags that were dumped as worthless, for $377.20. Adams & 
Dodge Company paid freight and other expense items in handling car 
ART 15976 in the total amount of $374.07. A profit of $3.13 was 
realized, but a commission charge of $30.18 and the $500 advanced, 
remained unpaid, 

7. Respondent diverted cars ART 16617 and ART 16761 from Chi- 
cago on June 25, 1941, to Kodish & Zwick at New York City, where 
they arrived on June 30. The onions were sold on and between June 
30 and July 2 for gross proceeds of $689.70. A total of 82 sacks were 
left in the cars and abarfdoned. A net deficit of $48.12 was incurred in 
the handling of the two cars. 

8. Adams & Dodge Company and Kodish & Zwick have not been 
paid the deficits incurred in handling the four carloads. 

9. The complaint was filed August 12, 1941, and respondent’s 
counterclaim on January 21, 1942. Both pleadings were filed within 
nine months after the accrual of the causes of action therein alleged. 


CONCLUSIONS 

Respondent’s claim that the joint account agreement required com- 
plainant to airmail its checks to respondent at once to compensate him 
for his investment in the four carloads is supported by a preponder- 
ance of the evidence. 

Respondent’s version of the agreement is corroborated in part by 
the testimony of Bridges and Speedy. Respondent’s wire of June 23 
is not wholly inconsistent with his claim that checks were to be air- 
mailed. Accepting respondent’s version of the agreement as the true 
one, complainant’s wire of June 24, in answer to respondent’s wire of 
June 23, is proof of complainant’s inability or unwillingness to comply 
with the agreement. Complainant asked respondent to sell the onions 
if possible. Such wire was not a limitation on the place of sale. More- 
over, the parties had a common interest in disposing of the onions and 
complainant’s failure to perform gave respondent the right to do so. 
Martin, et al. v. Meles, et al. 179 Mass. 107, 60 N.E. 397 (1901). Fine 
Art Pictures Corp. v. Karzin, 29 8.W. (2d) 170 Mo. App. (1930). 

Complainant contends there is no competent proof of the sale, ex- 
penses, and amounts of net proceeds from the four carloads. The 
proof as to cars ART 16761 and Art 16617 omits detailed expense 
items. While respondent testified as to the net return of one car, and 
that deficits were incurred in the handling of the other cars, he had 
only the information that was reported to him as to these items. The 
result is that while respondent said that deductions made covered 
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terminal charges, demurrage, freight, commissions, labor, cost of screen- 
ing, cost of new bags, inspection, sorting, reconditioning and cartage, 
amounts were not stated. Complainant objected to the evidence, and 
moved to strike the testimony upon the ground that it was not the best 
evidence, constituted no proof of loss sustained, and that respondent 
had no knowledge of the amounts paid. The motion to strike was 
denied. Subsequent to the hearing, proof as to some of the items was 
supplied in the depositions of Michael Kodish and Henry E. Dodge. 
It appears, however, that the deficits were not paid. 

Respondent’s failure to pay complainant for the two carloads pur- 
chased, and complainant’s failure to pay respondent half of the joint 
account price of the four carloads that were the subject of the joint 
account agreement, constituted violations of section 2 of the act. The 
joint account investment of the parties was reduced from $3,375 to 
$2,375 by the receipt of the $1,000 advanced to respondent by Adams 
& Dodge Company. One-half of $2,375 is $1,187.50. Reparation 
should be awarded complainant against respondent in the amount of 
$1,839.60, the unpaid price of the two carloads of onions sold to re- 
spondent, less $1,187.50, or $652.10. The facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $652.10 with interest thereon at 5 percent 
per annum from August 1, 1941 until paid. 

The facts as set forth herein shall be published. Copies of this order 
shall be served on the parties by registered mail or in person, and, 
except as to the date of payment of reparation, and as to service on 
the parties, this order shall become effective 20 days after its date. 































(A. D. 622) 
DeBruyn Seep & Propuce Company v. EDMONSON BROKERAGE COMPANY. 
Doc. No. 4283. Decided April 12, 1944. 
Failure to Accept Shipment—Resale—Damages 


Since the contract of purchase and sale involved in this proceeding was upon an 
f.o.b. basis, respondent’s failure to accept the onions at destination because 
they were in a deteriorated condition was without reasonable cause and, there- 
fore, it is held, complainant should be awarded reparation in amount of loss 
sustained by it as a result of the resale of the produce. 


Miss Rufe D. Edwards, Examiner. . 
Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 
This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U. S. C. 1940 ed. 499a et seq.), instituted by DeBruyn 
Seed & Produce Company, the complainant, seeking reparation from 
respondent Edmonson Brokerage Company. In its formal complaint 
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filed July 26, 1943, complainant alleges that respondent failed to accept 
a carload of onions and complainant resold the onions at a net loss to 
complainant of $814.25. The complainant further alleges that it sold 
respondent over the telephone the car of onions at $1.50 per sack, f.o.b. 
Moorhead, Minnesota, and that 800 50-pound sacks of onions which 
were described to respondent as “picks” were shipped from Minnesota 
to Mississippi in accordance with the contract entered into between 
the parties. The contract as alleged by complainant was confirmed 
by wire to respondent. 

Respondent answering complainant does not deny receiving a telegram 
describing the onions as “picks” and stating that the sale was on an 
f. o. b. basis. Respondent admits that complainant did not represent 
the onions as U.S. No. 1, and alleges that complainant stated that the 
onions would not make the grade of U. 8. No. 1, but would be a good 
car on which to make some money. Respondent contends that it 
bought the car on complainant’s recommendation, and sold it to its 
customers as it was described to respondent. Respondent states that 
when the car arrived, the onions were in such bad condition that its 
customers would not accept them. Respondent submits the statements 
of three of these alleged customers which tend to support respondent’s 
allegations that the onions upon arrival were in bad condition. There- 


fore, respondent concludes that it was justified in rejecting the onions. 
Both complainant and respondent filed waivers of formal hearing, 
and both parties have also waived the filing of verified statements of 
fact. 
The report of investigation was served on complainant and respond- 
ent on August 28, 1943, in accordance with the rules of practice (7 


CFR, 1941 Supp., 47.24). 


FINDINGS OF FACT 

1. Complainant is a partnership consisting of David DeBruyn, Don- 
ald DeBruyn, Robert 8. DeBruyn, and Evelyn DeBruyn whose address 
is Zeeland, Michigan. 

2. Respondent is an individual whose address is 802-806 South Sixth 
Street, Columbus, Mississippi. Respondent was licensed under the act 
at the time of the transaction involved herein. 

3. On February 25, 1943, complainant sold to respondent 800 50- 
pound bags of onions of the quality known as “picks” at the agreed 
price of $1.50 per bag, f. o. b. shipping point. The total sale price of 
the onions was $1200. 

4. The onions in car PFE 35836 were shipped from Saban, Minne- 
sota, to Columbus, Mississippi, with stop-off for partial unloading at 
Tupelo, Mississippi. 

5. Upon arrival of the car at destination respondent refused to accept 
the onions and the car remained on the track at Tupelo and Columbus, 
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Mississippi, for six days, after which complainant consigned the car to 
dealers at New Orleans, Louisiana. The resale of the onions netted 
complainant the sum of $550.55 less additional freight of $164.80, or 
$385.75. Complainant, therefore, sustained damages in the sum of 
$814.25 because of respondent’s failure to accept the car, no part of 
which has been paid. 

6. Complainant filed a formal complaint herein on July 26, 1943, 
which was within nine months after February 1943, when the alleged 
cause of action accrued. 

CONCLUSIONS 

Complainant alleges and respondent does not deny that the sale of 
the onions involved in this case was upon an f. o. b. basis. Complain- 
ant’s position that it was on an f. o. b. basis is supported by its telegram 
confirming the contract, a copy of which telegram is included in the 
record. Respondent has failed to show that the onions did not comply 
with the contract at the time of shipment. Respondent’s failure to 
accept the onions was without reasonable cause and in violation of 
section 2 of the act for*which complainant should be awarded repara- 
tion, with interest, and the facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $814.25 with interest thereon at five per- 
cent per-annum from February 25, 1943, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days after 


its date. 


(A. D. 623) 


Enappretson-Grure Co. v. Exvtis Broruers Company. PACA Doc. No. 4304. 
Decided April 21, 1944. 
Failure to Pay—Evidence—Burden of Proof—Accord and Satisfaction 


Since respondent failed to sustain burden of proving its allegation that it consum- 
mated a contract with complainant for purchase and sale of a car of lettuce, 
there is no basis for setting-off against purchase price of another car of lettuce 
shipped by complainant to respondent, and since complainant did not accept 
respondent’s check in full payment of the invoice price, it is held, complainant 
is entitled to reparation for the balance of the purchase ptice. 

Mr. George Bashara, of Detroit, Michigan, for respondent. Miss Rufe D. Edwards, 
Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminstrator 


PRELIMINARY STATEMENT 
This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), instituted by Engebretson- 
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Grupe Co., the complainant, seeking reparation from the respondent, 
Ellis Brothers Company, for the latter’s failure to pay the total con- 
tract price of a car of lettuce. 

Complainant alleges that it sold respondent, through a broker who 
acted as agent of both parties, a car of lettuce for a total invoice price 
of $1,336, and upon arrival of the lettuce respondent accepted it in 
compliance with the contract of sale, but has failed to pay $320 of the 
contract price. Complainant admits that it accepted respondent’s 
check in the sum of $1,016, but states that it notified the broker that 
it was not accepting the check in full payment. 

Respondent, answering the complaint, alleges that it gave complain- 
ant, through a broker who was acting only as agent of complainant, 
an order for a car of lettuce to be shipped on December 2; that com- 
plainant wired the broker on December 6, “Making Ellis Bros. Tomor- 
row”; that respondent took for granted the car would be shipped on 
December 7, and did not order lettuce from anyone else; that complain- 
ant did not ship a car of lettuce until December 9, the invoice price of 
which was $1,336; and that respondent could have bought lettuce on 
December 7 at $3 per crate, and, therefore, expected complainant to 
bill the size of lettuce shipped to respondent at $3 per crate. In making 
remittance of $1,016 to the broker, $320 less than the invoice price of 
the car shipped on December 9, respondent deducted $1 per crate on the 
lettuce, as a set-off for complainant’s failure to ship a car on December 
7, since the market was approximately $1 per crate lower on December 
7 than on December 9. Respondent alleges that acceptance of its 
check, which was accompanied by a letter to complainant stating that 
the check was in full payment, constituted settlement, accord, and 
satisfaction for the car shipped to respondent. 

Since the amount claimed as damages in the complaint does not 
exceed $500, the case is handled without a formal hearing, and evi- 
dence has been submitted by the parties in writing. 

The report of investigation was served on complainant on August 
16, 1943, and on respondent on August 12, 1943, in accordance with 
the rules of practice (7 CFR, 1941 Supp., 47.24). 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Karl L. Engebretson 
and A. H. Grupe, whose address is 1231 East 7th Street, Los Angeles, 
California. 

2. Respondent is a partnership composed of George Ellis, Samuel 
Ellis, and John Ellis, whose address is 300-308 Ellsworth Avenue, S.W., 
Grand Rapids, Michigan. Respondent was licensed at the time of the 
transaction involved herein. 

3. Complainant was negotiating with respondent through S. B. 
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Davis, a broker, for a car of lettuce to be shipped on December 7, 
1942, but the sale was not completed. 

4. Complainant on December 10, 1942, sold respondent a car of 
lettuce, PFE 40764, which had been shipped on December 9, 1942. The 
invoice price of the car was $5 per crate for the five dozen size and 
$4 per crate for four dozen size plus $30 topice, or a total of $1,336, 
f. o. b. shipping point. 

5. This car of lettuce, PFE 40764, was shipped on December 9, 1942, 
from Mesa, Arizona, to Grand Rapids, Michigan. 

6. Upon arrival of the car at destination, respondent accepted it, 
but remitted to complainant only $1,016, $320 less than the invoice 
price, stating that it was deducting $1 per crate because a car was 
not shipped on December 7. Respondent stated in a letter accompany- 
ing the check, that it was remitting the amount of $1,016 as payment 
on car PFE 40764. 

7. Complainant accepted respondent’s check of $1,016, but promptly 
informed the broker that this amount was being credited against the 
sum of $1,336, the invoice price of car PFE 40764. 

8. The informal complaint was filed on June 8, 1943, which was 
within nine months after the alleged cause of action accrued. 


CONCLUSIONS 

The purchase of the car of lettuce PFE 40764 which was shipped 
on December 9, 1942, was a transaction separate from the nego- 
tiations for the shipment of a car of lettuce which respondent alleges 
complainant was to have made on December 7, 1942. Respondent has 
not sustained the burden which is upon it to prove its allegation that 
it entered into a definite contract with complainant for a car of lettuce 
to be shipped on December 7. Farmers Fruit Market v. Economy 
Frut Company, PACA Docket No. 2191, S. 1458. Respondent has 
shown that there were negotiations for such sale, but has presented no 
evidence of a completed sale. Since respondent has not shown that 
there was a completed sale or an enforceable contract for the sale of a 
car to be shipped on December 7, there is no basis for setting-off 
against the purchase price of the car shipped on December 9, damages 
for the seller’s breach of an alleged contract entered into on 
December 7. 

Respondent, in its answer, alleges that it accompanied its check for 
the purchase of the car shipped on December 9 with a letter stating 
that the check which was $320 less than the invoice price on this car 
was being sent in full payment, accord, and satisfaction of car PFE 
40764. The letter respondent sent complainant with its check does not 
support respondent’s pleading, and although respondent did say it was 
sending the check as “payment on car,” respondent did not state that 
if complainant accepted this amount it would be full payment, accord, 
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and satisfaction of the invoice price of car PFE 40764. To constitute 
an accord and satisfaction it would have been necessary for respondent 
to have stated in the letter to complainant that the check, if accepted, 
would be considered as full payment of the invoice price of car PFE 
40764. 6 Williston, Contracts (rev. ed. 1938) § 1854. Complainant 
promptly notified the broker that it was not accepting the check as 
full payment, but was crediting it against the invoice price of the car 
shipped. 

Thus, respondent’s failure to pay complainant the total contract price 
of car PFE 40764 constitutes a violation of section 2 of the act for 
which complainant should be awarled reparation with interest, and 
the facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $320, with interest thereon at 5 percent per 
annum from December 9, 1942 until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 624) 
In re J. (JAKE) Stern. PACA Doc. No. 43836. Decided April 28, 1944. 


Consent Order—Failure to Keep Records—Suspension of License 


Consent order issued providing for suspension of respondent’s license for a period 
of 60 days, and for publication of the facts and circumstances admitted con- 
cerning his failure to keep records which fully and correctly disclose all 
transactions in his bysiness. 


Mr. Clarence H. Girard, for complainant. Mr. Cornelius P. Mundy, of Baltimore, 
Maryland, for respondent. Miss Rufe D. Edwards, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

On January 28, 1944, the complainant, A. T. Kunkel, Acting Chief, 
Fruit and Vegetable Branch, Office of Distribution (formerly Food Dis- 
tribution Administration), filed a complaint against respondent, J. 
Stein, and also M. Stein, as individuals, and J. Stein and M. Stein, 
partners, doing business as J. Stein, M. Stein, and M. Stein & Son. 
Complainant alleged a violation of Section 9 of the Perishable Agricul- 
tural Commodities Act, 1930 as amended (7 U.S.C. 1940 ed. 499a 
et seq.), in that respondent and M. Stein, as individuals and as part- 
ners, had failed to keep records which fully and correctly disclose all 
transactions in their business. 

A prehearing conference was held in this case on March 3, 1944, after 
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which, and based upon the agreement reached at the prehearing con- 
ference, complainant moved to discontinue the proceeding against 
M. (Max) Stein, individually and J. (Jake) Stein and M. (Max) Stein, 
partners, trading under the firm name of M. Stein & Son, since it ap- 
pears that Max Stein had no knowledge of the violations, and since the 
partnership license had expired. Complainant further moved to amend 
the complaint by deleting paragraphs 12 and 13, and by deleting para- 
graph 14 and inserting in place thereof the following: “That the rec- 
ords described in paragraphs 8 to 8f are incorrect.” Complainant’s 
motion is granted. 

Respondent J. Stein admitted the facts alleged in the complaint as 
amended, waved a hearing, and authorized the War Food Administrator 
to make and enter findings of fact in conformity with this admission. 
Respondent J. Stein consented and agreed that an order be entered 
against him providing for the publication of the facts and cireum- 
stances admitted, and the suspension of his license for a period of 60 
days to take effect 30 days after the entry of the order. 

An examiner’s report was issued in this case on April 11, 1944, recom- 
mending that the order consented to by respondent should be issued 
pursuant to § 47.5 (b) of the rules of practice (7 CFR, 1941 Supp., 
47.5 (b)). In accordance with these rules of practice (7 CFR, 1941 


Supp., 47.1 et seq.), the parties were given 20 days after receipt of this 
report to file exceptions, a brief in support thereof, and a request for 
oral argument. Both complainant and respondent waived the filing of 
exceptions to the examiner’s report. 


FINDINGS OF FACT 


1. The complainant whose address is Office of Distribution, War Food 
Administration, Washington, D. C., is an employee of the United States 
Department of Agriculture. 

2. Respondent, J. (Jake) Stein, is an individual whose address is 17 
West Camden Street, Baltimore, Maryland. 

3. During all the times and dates stated in the amended complaint, 
respondent was licensed under the act. 

4. During May and June 1943, respondent entered into agreements 
with certain parties at Philadelphia, Pennsylvania, whereby respondent 
was to purchase for the account of those parties, quantities of Florida 
oranges and was to receive a brokerage fee for his services. 

5. During May and June 19438, and pursuant to the agreements and 
in the course of interstate commerce, respondent purchased from Balti- 
more, Maryland, dealers and had shipped to Philadelphia, Pennsyl- 
vania, seven carloads of Florida oranges. The approximate date of pur- 
chase, the car number, the approximate number of boxes of fruit, the 
seller’s name and the buyer’s name being as follows: 
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Date Car No. No. Bozes Seller Buyer 
5/29/43 PFE 40030 525 Tamburo Bros. M. Harris & Co. 
6/1/43 BREX 75886 506 M. S. Stein Co. Medoff & Robinson 
6/1/43 FGE 51182 525 M. S. Stein Co. P. Jablon 

6/1/43 FGE 50527 525 M. S. Stein Co. Medoff & Robinson 
6/4/43 FGE 51051 475 W. H. Harvey & Son B. Cohen & Co. 
6/4/43 WFE 67177 525 M. 8S. Stein Co. B. Cohen & Co. 
6/8/43 FGE 44376 505 Tamburo Bros. B. Cohen & Co. 

6. Medoff & Robinson were known to the respondent to be brokers 
purchasing car of oranges BREX 75886 for D. Martell and car FGE 
50527 for B. Nelson & Company, Philadelphia, Pennsylvania. 

7. Respondent received from the various purchasers or brokers full 
payment for the seven carlots of oranges. 

8. On August 10, September 23, and October 18, 1943, a representa- 
tive of the Regulatory Division, Fruit and Vegetable Branch, War Food 
Administration, informed respondent J. Stein that he was investigating 
a complaint under the provisions of the act, and on September 23 and 
October 18, 1943, he demanded that J. Stein submit for his examination 
all of the respondent’s records relating to the shipments and trans- 
actions described in Findings of Fact 5. J. Stein presented as the cor- 
rect and only records on the transactions, invoice books which contained 
the following entries: 

a. 6/1/43 sold to Martell, 1 cr. oranges f.o.b. 3.50. Brokerage 
b. 6/1/43 sold to B. Nelson 1 car oranges f.o.b. 3.50. Car No. 50527 
c. 6/1/43 sold to P. Jablon, 1 car oranges f.o.b. 3.50. Car No. 51182 
d. 6/4/43 sold to B. Cohen cash. 1 car oranges Brokerage. 525 oranges 
$1837.50 ia 
M. S. Stein car 67177 
e. 6/4/43 sold to B. Cohen cash. 1 car oranges Brokerage. 474 oranges 
4.24 $2014.00 
Harvey car #51051 
f. 6/8/43 sold to B. Cohen cash. 1 car oranges Brokerage. 505 oranges 
4.24 $2141.20 
Tamburo Cr. #44376 

9. Respondent has no records disclosing (a) the purchase of car of 
oranges PFE 40030 for M. Harris & Company, (b) the number of the 
car or the name of the seller of the carload of oranges purchased for 
Medoff & Robinson for shipment to Martell and (c), the name of the 
seller of the carlot of oranges purchased for Medoff & Robinson for 
shipment to B. Nelson & Company. 

10. Respondent does not have and has failed to keep records showing 
the amounts of money received from the purchasers in payment of the 
seven shipments, the dates the payments were received, and the 
amounts paid by respondent to the sellers of the seven shipments. 

11. The records described in Findings of Fact 8-d to 8-f were not 
made promptly but on or about June 18, 1943. 

12. The records described in the complaint are incorrect and respond- 
ent has failed to keep records which fully and correctly disclose all 


transactions in its business. 
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13. The complaint was filed on January 28, 1944, which was within 
the two-year period permitted by the act for the filing of a disciplinary 
complaint. 


CONCLUSIONS 
Respondent failed to keep records which fully and correctly disclosed 
all transactions in its business, and this failure constitutes a violation 


by respondent of section 9 of the act. The order consented to by 
respondent should be issued. 


ORDER 


Respondent’s license, No. 80959, is hereby suspended for a period of 
60 days. 

The facts and circumstances, as set forth herein, shall be published. 

Copies of this order shall be served on the parties by registered mail 
or in person. This order shall become effective 30 days after its date. 


(A. D. 625) 


Paciric Fruir EXcHANGE v. JoHN Miceutsr. PACA Doc. No. 4270. Decided April 
29, 1944. 


Rejection of Shipment—Compliance of Produce Graded U. S. No. 1 with “Good 
Quality” Specifications—Acceptance of Broker’s Standard 
Memorandum of Sale—Resale—Damages 


Where respondent denied that it purchased a car of grapes involved in this pro- 
ceeding, it is held that since a copy of the broker’s standard memorandum 
of sale was delivered to respondent to which no objection was made, and the 
grapes conforming to U.S. No. 1 grade complied with “good quality” specifica- 
tions, the respondent’s rejection of the grapes was without reasonable cause 
and, therefore, complainant is entitled to an award of reparation for damages 
sustained by it by reason of the resale of the commodity. 


Messrs. Wm. H. Thomas and Arnold M. Edelman of Cleveland, Ohio, for com- 
plainant. Mr. Fred Stua, of Cleveland, Ohio, for respondent. Miss Rufe D. 
Edwards and Mr. Frank A. Gallagher, Examiners. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

On January 19, 1943, Pacific Fruit Exchange, the complainant, filed 
a formal complaint under the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 1940 ed. 499a et seq.), alleging that respondent unlaw- 
fully rejected a carload of grapes sold by complainant to respondent. 
Complainant alleges that the contract of sale was negotiated by R. R. 
McNamara, a representative of Deciduous Sales Company, Inc., a 
broker. 

In its answer, respondent denied the contract, the purchase of the 
grapes by respondent, and that the Deciduous Sales Company, Inc., 
acted as broker for both parties in negotiating the sale. Respondent 
alleges that the broker was complainant’s representative and that re- 
spondent offered to purchase from the representative a car of “good 
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bang-up Table Malagas, good size, heavy pack’ grapes. Respondent 
states that no confirmation was ever received covering the terms and 
conditions of the offer submitted, and that the grapes shipped did not 
comply with respondent’s offer covering the grade, quality, pack, and 
size of grapes. 

An oral hearing was held in Cleveland on August 31, 1943, at which 
both the respondent and complainant were represented by counsel. 

The record discloses that the broker on September 30, 1942, wired 
complainant that respondent offered $1.25 f.o.b. for a car of good pack, 
quality, and U. S. No. 1 Malaga grapes. Complainant replied to the 
broker confirming the sale of the car of U. S. No. 1 grapes to respondent 
at $1.25 f.o.b. The grapes were shipped on October 3, 1942, and ar- 
rived in Cleveland on October 12, 1942, and were subsequently rejected’ 
by respondent. A copy of the broker’s standard memorandum of sale, 
purporting to cover the terms of this transaction, was received in 
evidence at the hearing. This memorandum was issued under the name 
of Deciduous Sales Corporation, Inc., by R. R. McNamara, and 
covered 1,134 display lugs of Pacific Pride Malaga Table Grapes at 
$1.25 per lug, f.o.b. The memorandum further states that the contract 
called for grapes of “good pack, quality, U. S. No. 1 grade.” The 
broker’s representative, R. R. McNamara, testified at the hearing that 
he personally delivered the original of said memorandum on October 5, 
1942, to the place of business of respondent; and that he believed that 
he delivered it personally to John Miceli, the president of respondent 
corporation, but if not, he delivered it to respondent’s bookkeeper and 
assistant. Miceli denied that he had ever seen the memorandum of sale 
prior to the hearing and further testified that he did not know if a copy 
of the memorandum had been delivered to his bookkeeper and assistant, 
“but I think if it was delivered to her, she would hand it to me... .” 
No objection was made by respondent to the contract as set out in the 
broker’s memorandum until the grapes arrived in Cleveland. 

The grapes were inspected by a Government inspector at the shipping 
point and graded “U.S. No. 1 Table.” They were inspected at destina- 
tion at the request of respondent on October 15, 1942, the day the ap- 
plication for inspection was made, which was three days after arrival. 
This inspection, at respondent’s request, was restricted to condition 
factors and description of size and quality of produce in top layer only. 
The Cleveland inspector testified that, in his opinion, the grapes were 
correctly graded at the point of shipment. Respondent challenges the 
Government grading of the grapes and introduced an inspection certif- 
icate signed by W. C. Russell for the Cleveland Inspection Bureau, an 
independent inspection firm. This inspection certificate and Mr. 
Russel’s testimony at the hearing were directly contrary to the Gov- 
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ernment inspection certificates and the testimony of the Government 
inspector at Cleveland. 

The respondent further contends that the grapes failed to meet speci- 
fications of “good pack, quality.” McNamara testified that, in his 
opinion, the grapes did not meet the specifications of the contract in this 
respect. The Government inspection certificates indicate that the lugs 
were well filled at loading points and % to level full at destination and 
were “well matured, well colored, showing light green to amber color, 
mostly light green color, aside from light brown ‘sunkissed’ area on 
many berries. Well developed.” The U.S. standards for table grapes 
provide that “sunkissed berries” of grapes of this variety shall not be 
considered as injured. The term “good quality pack” is flexible and 
difficult to define. 

The parties negotiated by telegrams from October 12 to October 15 
in which complainant made an effort to have respondent accept the 
grapes. It became evident on October 15, the day on which respondent 
requested Federal inspection, that respondent would not accept the 
grapes and the grapes were resold at auction at Cleveland, Ohio, the 
next day, October 16, 1942. 

A copy of the report of investigation was served on complainant on 
April 5, 1948, and on respondent on April 1, 1943, in accordance with 
the rules of practice (7 CFR, 1941 Supp., 47.24). 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is 85 Second Street, 
San Francisco, Calif. 

2. Respondent is a corporation whose address is Northern Ohio Food 
Terminal, Cleveland, Ohio, and was licensed under the act at the time 
of the transaction involved herein. 

3. On September 30, 1942, complainant, through Deciduous Sales Co., 
Inc., a broker, sold respondent, 1,134 display lugs of Pacific Pride 
Malaga Table grapes at $1.25 per lug, f.o.b. Livingston, California, of 
good pack, and quality, grade U. 8. No. 1, at a total purchase price of 
$1,417.50. 

4. A standard memorandum of sale was issued by Deciduous Sales 
Co., Inc., on October 5, 1942, copies of which were delivered to com- 
plainant and respondent. 

5. The grapes, as shown by Federal inspection at shipping point, on 
October 3, 1942, were graded U. S. No. 1 Table, and conformed in all 
respects to the contract requirements. 

6. The grapes were shipped on October 3, 1942, from Livingston, 
California, to Cleveland, Ohio, where they arrived on October 12, 1942, 
in car ART 21665, and respondent refused to accept them. Thereafter, 
complainant resold the rejected shipment at auction at Cleveland, Ohio, 
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on October 16, 1942. It appears that complainant and the broker acted 
promptly, in good faith, and with reasonable care in making the resale, 
On the resale, complainant received a net return of $572.47 causing 
complainant to sustain damages in the sum of $845.03, which amount is 
now due and owing complainant from respondent. 

7. The complaint was filed on January 19, 1943, which was within 
nine months after October 1942, when the cause of action accrued. 


CONCLUSIONS 

The first issue to be determined is whether respondent purchased the 
car of grapes involved in this case. It was found that respondent pur- 
chased the grapes, in view of the facts that the broker issued a memo- 
randum of sale, a copy of which was delivered to respondent, and that 
respondent made no objection until the shipment arrived. Ollie H. 
Neal v. Novello -& Sons, PACA Docket No. 2623, S. 1782. Thus, the 
broker’s standard memorandum of sale correctly states the contract 
entered into between the parties. C. F. Schaefer Co. v. Zimmerman 
Brothers, PACA Docket No. 1803, S. 1303. 

The second issue to be determined is whether the grapes were up to 
the contract requirements. The contract of sale calls for a car of good 
pack, quality, and U. S. No. 1 grade grapes. The grapes were sold on 
an f.o.b. basis, and were graded U.S. No. 1 Table at shipping point. 
It has been held that products conforming to U. S. No. 1 grade comply 
with the specifications “good quality.” Golden Valley Produce Co. v. 
Scott & Geraci, PACA Docket No. 685, S. 362. Therefore, complainant 
delivered to respondent grapes according to the specifications of the 
contract entered into by the parties. 

Complainant has established its measure of damages since it was 
found that the resale was made with reasonable care. 

Thus, respondent’s rejection of the grapes was without reasonable 
cause and constitutes a violation of section 2 of the act, for which com- 
plainant should be awarded reparation, with interest, and the facts 
should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $845.03, with interest thereon at 5 percent 
per annum from October 12, 1942 until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as to 
service upon the parties, this order shall become effective 20 days after 
its date. 
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A. D. 626. Michael-Swanson-Brady Produce Company v. Red River 
Potato Company, PACA Doc. No. 4291. Decided April 12, 1944. Mr. 
James A. Garrity, of Moorhead, Minnesota, for complainant. Messrs. 
Murphy, Toner & Kilgore, of Grand Forks, North Dakota, for respond- 
ent. Miss Rufe D. Edwards, Examiner. Decision by Thomas J. Flavin, 
Assistant to the War Food Administrator. , 

A. D. 627. Nate Lerner v. Nathan Gilbert & Son, PACA Doc. No. 
4326. Decided April 12, 1944. Mr. Alexander Golbus, of Chicago, Il- 
linois, for complainant. Mr. John A. Duncan, of Detroit, Michigan, for 
respondent. Mr. Raymond L. Dillman, Examiner. Decision by 
Thomas J. Flavin, Assistant to the War Food Administrator. 

A. D. 628. J. E. Nelson & Son, PACA Doc. No. 4286. Decided April 
22,1944. Messrs. Raymond O. Denham and Thomas F. Green, Jr., for 
complainant. Smith, Ristig & Smith, of Washington, D. C., for respond- 
ents. Miss Rufe D. Edwards, Examiner. Decision by Thomas J. 
Flavin, Assistant to the War Food Administrator. 

A. D. 629. Central Wholsale Company v. The Charles Abbate Com- 
pany, PACA Doc. No. 4293. Decided April 28, 1944. Messrs. Joseph 
& Joseph, of Flint, Michigan, for complainant. Mr. Henry T. Spiegel, 
of Chicago, Illinois, for respondent. Miss Rufe D. Edwards, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 

A. D. 630. Kramer Brothers v. Joseph Rosenblum, PACA Doc. No. 
4128. Decided April 28, 1944. Golbus & Golbus, of Chicago, Illinois, 
for complainant. Williams & Williams, of San Antonio, Texas, and 
Mr. J. McCollum Burnett, of San Antonio, Texas, for respondent. 
Messrs. Raymond L. Dillman, Clem B. Wilson, and William A. Bolding, 
Examiners. Decision by Thomas J. Flavin, Assistant to the War Food 
Adminstrator. 





COURT DECISIONS 
ae Dares, Inc. v. Wickarp, 51 F. Supp. 444. Decided December 1, 


District Court, D. Vermont 
August 31, 1943 


Order No. 4 (Greater Boston) —Cooperatives—Handler—Producer’s Settlement Fund 

Secretary of Agriculture’s ruling that co-operative engaged in marketing milk in 
Greater Boston area was a “handler” and obliged to account to producer's 
settlement fund for all milk received at plant operated by nonmember corpora- 
tion because intermingled with milk received at same plant by member of 
corporation, held invalid on the ground that mere intermingling of cooperatives 
milk did not make it a handler as it had no contractual relation with, and 
received no milk from nonmember corporation for sale in Boston and all of 
the milk was sold in Burlington area.* 

Proceeding by the New England Dairies Inc., against Claude R. 
Wickard, Secretary of Agriculture of the United States of America, to 
review a ruling of the Secretary dismissing a petition, filed pursuant to 
the Agricultural Marketing Agreement Act of 1937, Sec. 8c(15) (A), 7 
U.S.C.A. § 608c¢(15) (A). q 

‘Judgment in accordance with opinion. 

A. Pearley Feen of Burlington, Vt., for plaintiff. 

Joseph A. McNamara, U.S. Atty., of Burlington, Vt., John S. L. Yost, 
Sp. Asst. to Atty. Gen., Department of Justice, and Jesse L. Cook, Sr. 
Atty., Office of the Solicitor, U. S. Department of Agriculture, of Wash- 
ington, D. C., for defendant. 

Leamy, District Judge. 

This action is brought to review the ruling made by the Secretary of 
Agriculture upon a petition filed by the plaintiff pursuant to the pro- 
visions of the Agricultural Marketing Agreement Act of 1937, Sec. 8c (15) 
(A), 7 U.S.C.A. § 608¢(15) (A). The complaint was filed in this Court 
under Sec. 8c(15) (B) of the said act for the purpose of determining 
whether the Secretary’s denial of plaintiff’s petition is in accordance 
with law. 

The plaintiff, a cooperative association, is a Vermont corporation 
formed in 1931, with its principal place of business in Boston. It was 
organized for the purpose of acting as a central marketing agency for 
milk. Its members comprise cooperative associations of milk producers 
and individual producers. Membership is effected by means of a written 
contract. The plaintiff owns and operates a substantial number of 
plants in the so-called New England milk shed where it receives from 
producers, milk for marketing in the Greater Boston market, under the 
order which will be hereinafter mentioned. 

The Burlington Cooperative Milk Products Company, Inc., a co- 
operative assocation, hereinafter referred to as “Products,” is a Vermont 
~® Reference to each point involved in this case will be found in Index-Digest in this issue of 
Agriculture Decisions.—Ed. 
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Corporation, organized in 1918, with its principal place of business at 
Burlington, Vermont. It is engaged in marketing in Burlington and its 
immediate vicinity, milk which it receives from its producer members. 
It is not, and never has been a member of plaintiff, and no contract 
similar to the contract between plaintiff and its members exists between 
plaintiff and Products. 

The Burlington Cooperative Creamery Association, Inc., a coopera- 
tive association, hereinafter referred to as “Creamery,” is a Vermont 
Corporation, organized in 1934, with its principal place of business in 
Burlington, Vermont. It it also is engaged in marketing milk which it 
receives from its producer members. It is a member of plaintiff and 
has executed a membership contract with it. Its milk is handled by 
plaintiff for sale in the Boston market. 

Both Products and Creamery had the same treasurer, although other- 
wise each of these corporations had its own officers and directors. Each 
maintained separate books of account and other records. 

The plant involved is located in Burlington, Vermont. It is owned 
by Farmer’s Realty Company, Inc., a Vermont corporation organized in 
1926. The Realty Company leases the plant to Products which alone 
operates it. Both Products and Creamery did business and received 
milk from their producer members in this plant. Complete operations 
of the plant were conducted by, and were in charge of, the same general 
manager, including the keeping of the accounts of the producer members 
of both companies. All milk coming to this plant from producers of 
both corporations was received and marketed under the supervision of 
the same general manager. This plant was approved by health au- 
thorities as a plant from which milk could be shipped for sale as milk 
in the Boston market. 

The producer members of both Products and Creamery delivered 
their milk at the plant and when the milk was received it was deposited 
in the same tank and so intermingled that thereafter it was impossible 
to separate the milk belonging to one corporation from that belonging 
to the other. Products performed all of the physical handling services 
of the milk of both corporations. Creamery paid Products for the 
handling services the sum of 15 cents per hundred pounds. The plain- 
tiff paid Creamery the sum of 23 cents per hundred pounds, which nets 
Creamery 8 cents profit on the handling of each hundred pounds. 

Products sold milk only in Burlington and vicinity during the period 
involved. At times its sales exceeded its receipts from members and it 
would then purchase milk from the plaintiff out of the milk which had 
been delivered to the plant for Creamery. 

Creamery made savings in the handling charges which were returned 
to its producers in the form of bonus payments. Products also had an 
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income from the sale of skim milk. Thus both Products and Creamery 
always paid their producer the same price for milk and both companies 
always returned the same profits to their producers. 

This method of operation of Products and Creamery described above 
was in effect from September 1, 1937, to January 15, 1939, the period 
of time involved in this case. In fact since the organization of Creamery 
in 1934 the plan of business described herein had been maintained and 
continued up to and during the time above mentioned. 

From February 9, 1936, to August 1, 1936, the Market Administrator 
in connection with an audit of the books of Creamery examined the 
books and records of Products, and at various times from August 1, 
1937, to January 15, 1939, he caused examinations of the books and 
records of both corporations to be made. 

The plaintiff is undisputably a handler of the products of Creamery 
under the provisions of Order No. 4 as amended, and pursuant to the 
provisions thereoff filed its reports with the Market Administrator. 
These reports included only the milk which it had received from its 
members, both association members and individual producer members. 
These reports are subject to verification by the Market Administrator 
and have from time to time been verified by him through auditors at- 
tached to his office. Pursuant to the examination of the books and 
records of Products and Creamery made by the Market Administrator, 
adjustments in the producer settlement account of the plaintiff were is- 
sued on September 3, 1938. These adjustments covered each of the pay 
periods from September, 1937, through March, 1938. Copies of the in- 
voices issued by the Administrator to the plaintiff showing the adjust- 
ments in the producer settlement account of the plaintiff with respect to 
the milk of Products and Creamery were in the form of Exhibit 13, a 
part of the record. 

On July 3, 1939, the Market Administrator rendered bills to the 
plaintiff in the aggregate amount of $9914.08 as the amount due to the 
Producers Settlement Fund from plaintiff on account of milk handled 
by Products and on the same day the Administrator rendered bills to 
the plaintiff in the aggregate amount of $514.36 as the amount due from 
the plaintiff to the Administrator as administration charges on account 
of milk handled by Products. These bills were directed to the plaintiff 
and were with respect to all milk received at the plant by Products from 
its own producer members. The milk received from members of 
Creamery was properly accounted for by the plaintiff and is not in- 
volved in this case. In other words the Market Administrator ruled 
that solely by reason of the intermingling of the milk of Products with 
that of Creamery, that the plaintiff was a handler of the milk of 
Products and therefore was obliged to report and account for ail milk 
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received by Products from its own producer members and was obliged 
to pay thereon for the benefit of the Producers Settlement Fund and for 
Administration charges. 

This ruling was sustained on appeal by the Secretary of Agriculture 
and it is to obtain relief from the latter’s ruling that this action was 
instituted. 

A portion of the facts presented at the administrative hearing was 
introduced by stipulation between the parties and the balance by the 
testimony of Fred C. Fiske, general manager of the Burlington plant, 
who was the plaintiff’s witness and the only witness at the hearing. 

The statute involved is the Agricultural Marketing Agreement Act 
of 1937, 7 U.S.C.A. § 601 et seq., hereinafter referred to as the “Act.” 
The order involved in the present case is Order No. 4, as amended, 
regulating the handling of milk in the Greater Boston marketing area, 
issued by the Secretary of Agriculture pursuant to the powers conferred 
upon him by the Act. Order No. 4 was originally issued effective Feb- 
ruary 9, 1936, and Amendment No. 1 to the order was issued effective 
August 1, 1937. Order No. 4, as so amended, will hereafter be referred 
to as the “order.” This order was in effect from September 1, 1937, to 
January 15, 1939, the period involved in the present case. 

The order defines the terms “producer” and “handler” Art. 1, Sec. 1, 
paragraphs 5 and 6. As authorized by Sec. 8c(7) (c) and Sec. 10(b) of 
the Act, provision is made for the selection of an agency, known as a 
Market Administrator, to administer the terms and provisions of the 
order, and for the payment by each handler of his pro rata share of the 
expense of such administration. Order, Art. 1, Sec. 1, Par. 7; Art. II; 
Art. X. Handlers are required, as authorized by section 8d(1) of the 
Act, to make periodic reports to the Market Administrator. Order, 
Art. V. 

Other pertinent regulatory provisions contained in the order are those 
which fix the value of milk according to its use by each handler; estab- 
lish a uniform price for milk to be paid by all handlers to a!l producers, 
determined by dividing the total of use values for all handlers by the 
total quantity of milk delivered to all handlers by all producers and 
establish a producer settlement fund in the hands of the Market Admin- 
istrator, for the equalization, by payments to such fund or withdrawals 
therefrom by handlers of the cost of milk to all handlers according to 
the use made by the individual handler of the milk handled by him. 

The only issue to be determined here is whether the Secretary’s rul- 
ing of November 30, 1939, denying the relief sought by plaintiff and 
dismissing its petition, is in accordance with law. It should be added 
that the plaintiff raises no question as to the validity of the Act nor as 
to the regularity of the issuance of the order and amendments. 
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[1-3] The scope of review by this Court is limited to determining 
whether the ruling of the Secretary is in accordance with law, for, 
under section 8c(15) (A) of the Act: “* * * The Secretary shall make 
a ruling * * * which shall be final, if in accordance with law.” And 
a long line of cases has already established the rule that if the Secre- 
tary’s findings are supported by substantial evidence before him, they 
should not be disturbed by the Court even though, upon a consideration 
of all of the evidence, the Court might reach a different conclusion. 
Indeed the Supreme Court has admonished us that interpretations of a 
statute by officers who, under the statute, act in administering it as 
specialists advised by experts must be accorded considerable weight by 
the Courts. Yet in our hesitancy to infringe upon the Secretary’s pow- 
ers we cannot escape the responsibility of determining whether he has 
gone beyond the limits set by Congress and by himself. 

The facts are simple and may be summarized briefly as follows: 

The producer members of Products deliver their milk to Products for 
sale in the Burlington area only and Products receives it for that pur- 
pose only. It has no license to market milk in the Greater Boston area. 
It has no contractual relationship whatsoever with the plaintiff. 

The producer members of creamery deliver their milk to Creamery 
for sale in the Greater Boston area and Creamery receives it for that 
purpose, and markets it in that area through the plaintiff of which it is 
a member through the usual form of contract. 

Occasionally Products buys from Creamery through the plaintiff, 
for sale in the Burlington area. Neither Creamery nor the plaintiff 
ever buy from Products and no more milk in quantity goes from the 
plant to Boston through Creamery and the plaintiff than is delivered to 
Creamery by its producer members. 

The milk which Products receives from its members and which 
Creamery receives from its members is intermingled in the same vat. 

[4] On this set of facts and solely because of the intermingling, the 
Secretary has ruled that the plaintiff is a handler of the milk of Prod- 
ucts and sells the latter’s milk in the Boston area and must therefore 
account to the Producer Settlement Fund for all of the milk received 
by Products at the plant, even though all of the milk sold by Products 
is sold in the Burlington area. 

I cannot agree. 

Under Article I, Section I, paragraphs 5 and 6, the Secretary defines 
a producer as any person producing milk delivered to a handler at a 
plant approved by a health authority for the receiving of milk for sale 
in the marketing area. And he defines a handler as a person engaged in 
the handling of milk or cream received at an approved plant for similar 
sale. 
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At no time did the members of Products deliver milk to the plaintiff 
at the plant in question for sale in the Boston area. They delivered milk 
only to Products for sale in the Burlington area. At no time did the 
plaintiff receive milk either from Products or from the latter’s members 
for sale in the Boston area. The plaintiff received milk only from 
Creamery for sale in the Boston area. The plaintiff had contractual 
relationship only with Creamery. It had no such relationship with 
Products and the mere intermingling alone cannot create a contractual 
relationship where none existed in fact. Nor does the intermingling 
make the plaintiff a handler of the milk of Products under the defini- 
tion of “handler” as prescribed by the Secretary. It would be equally 
as equitable for the Secretary to claim that because Farmer Jones’ 
new hired hand on his first trip to Burlington delivered the Jones milk to 
the plant in question instead of to a plant on the opposite side of the 
city where it should have gone, that the plaintiff was a handler of the 
Jones milk and liable to account for it to the Producer Settlement Fund. 

The Secretary in his brief urges the point “that the entire operation 
of the plant, though maintained as two corporations, was in reality but 
one enterprise set up for the purpose of evading the order through the 
medium of a bookkeeping process.” The simple answer to this claim 
is that the record is barren of any evidence of that fact or of any evi- 
dence from which there could be any such inference. Indeed the 
meager evidence on this question is directly to the contrary. All of 
these corporations were organized before the Act of 1937 and all but 
Creamery were organized before the enactment of the Agricultural 
Adjustment Act of 1933, 7 U.S.C.A. § 601 et seq. And the undisputed 
testimony of Mr. Fiske is that Creamery was organized in 1934 to fur- 
nish a market for producers who had no market for their milk in Bur- 
lington. There is no evidence of any intent by anybody to evade the 
order, nor that the methods used were a “device” to violate the order or 
any part thereof. 

In fact for a period of about eighteen months the Administrator was 
fully aware of the procedure being followed at the plant and apparently 
made no complaint. 

The Secretary also urges that in deciding as he did, the Administrator 
was merely seeking a clear dividing line between milk which was 
handled for marketing in the area and milk which was not “and that 
records were not kept in a manner which allowed a computation of the 
sources of particular quantities of milk actually marketed in Burling- 
ton and vicinity and quantities actually marketed through plaintiff in 
the Boston market.” 

Although we are concerned here only with the legality of the decision 
and not with the motive underlying it, the answer again is that there is 
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nothing in the record to reveal how the records were kept or what they 
disclosed and did not disclose. It seems fair to assume however that 
Products had a record of the amount of milk which it received from its 
producers, and which it bought from Creamery through the plaintiff, 
and the amount which it sold in Burlington, and that Creamery had a 
record of the amount which it received from its producers and the 
amount which it turned over to the plaintiff for sale in the Boston area. 

It would seem that equitable procedure would have been a determi- 
nation first as to whether or not Products as a handler was subject to 
regulation under the order. 

But although the Act furnishes ample means to determine that ques- 
tion, yet there was no such determination and the question presented 
here is whether or not the plaintiff must account to the producer settle- 
ment fund for milk which was sold in Burlington by Products. 

The purpose of the order is to fix and equalize the minimum prices to 
be paid producers for milk sold to handlers and disposed of by the 
latter in the marketing area, and so far as the quantity and kind of 
milk entering the Boston market from this plant is concerned, it is diffi- 
cult to see how physical segregation creates any different situation than 
formerly existed. Products still sells the milk of its producer members 
in Burlington and if its sales exceed its supply it can buy from Creamery 
for sale in Burlington. What is left goes to Boston, just as it did before. 

But if physical segregation is to be required then it must be brought 
about other than by imposing the provisions of the order upon pro- 
ducers who do not deliver or sell milk in the Boston market and other 
than by imposing upon a Boston handler the obligation to account for 
milk which it has never seen or touched, which never reached the Bos- 
ton market and with the producers of which it had no contractual rela- 
tionship whatsoever. 

The ruling of the Secretary is not in accordance with the law and 
is set aside. 

Submit order. 


M. H. Renken Dairy Co. v. Wickarp, 45 F. Supp. 332. Decided May 18, 1942. 


District Court, E. D. New York 
May 18, 1942 


Order No. 27 (New York) —Classification of Milk—Market Service Payments 


Since the evidence disclosed in this case established that dairy’s buttermilk was 
not an “homogenized mixture,” and, therefore, it was properly classified by 
market administrator as Class I milk rather than Class II- B, it is held that 
the plaintiff dairy was not entitled to receive market service payments 
pursuant to the order on any of the buttermilk moved from one of the dairy’s 
plants to another.* 


Action by M. H. Renken Dairy Company against Claude R. Wickard, 


* Reference to each point involved in this case will be found in Index-Digest in this issue of 
Agriculture Decisions.—Ed, 
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Secretary of Agriculture of the United States of America, to review a 
ruling made by the Secretary upon a petition filed by the plaintiff 
pursuant to the provisions of the Agricultural Marketing Agreement 
Act of 1937, § 8c, (15) (A), 7 U.S.C.A. § 608¢ (15) (A). On defendant’s 
motion for a summary judgment under rule 56 of the Federal Rules of 
Civil Procedure, 28 U.S.C.A. following section 723c. 

Motion granted. 

Harold M. Kennedy, U.S. Atty., of Brooklyn, N. Y. (Nathan Borock, 
Asst. U. 8. Atty., of New York City, and Edward O. Mather, Principal 
Atty., Office of Solicitor, of Washington, D. C., of counsel), for the 
motion. 

Leonard Golluber, of Brooklyn, N. Y. (Horace B. Casey, of Albany, 
N. Y., of counsel), opposed. 

CAMPBELL, District Judge. 

This is a motion for summary judgment in favor of the defendant 
under Rule 56 of the Federal Rules of Civil Procedure, 28 U.S.C.A. 
following section 723c. 

This action is brought to review the ruling made by the Secretary 
of Agriculture upon a petition filed by the plaintiff pursuant to the 
provisions of the Agricultural Marketing Agreement Act of 1937, 
§ 8c (15) (A), 7 US.C.A. § 608¢ (15) (A). 

The complaint herein is filed pursuant to Section 8c (15 (B) of the 
said Act, and is for the purpose of reviewing the following ruling made 
by the Commissioner upon the above-mentioned petition: “It is Or- 
dered: (1) The Market Administrator was correct in ruling that under 
the provisions of Section 6, Subsection 1, Article VII of the order, and 
under Section 927.7 (f) of the amended order, that the milk diverted 
by petitioner from its plant in Marshall, New York, to its plant in 
Frankfort, New York, a part of which was manufactured into butter- 
milk, and was there shipped to and sold in New York City, constitutes 
a shipment of milk from its plant at Frankfort, New York, into the 
marketing area, and that the petitioner is not entitled to receive market 
service payments upon any of the milk transferred by it from the plant 
at Marshall, New York, to its plant at Frankfort, New York, during 
the months of April and May 1940. (2) The petition is denied. 
(3) ae #2 , 

The plaintiff is a handler of milk subject to the New York milk order 
and pursuant to such order filed reports for its handling of milk during 
the months of April and May, 1940. 

At the same time it filed a claim for market service payments pur- 


“suant to Article VII, Section 6 of the original order, and to Section 


927.7(f) of the order as amended. The claim was for market service 
payments for milk moved from the petitioner’s plant at Marshall, New 
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York to its plant at Frankfort, New York, where the plaintiff, then the 
petitioner, claimed the milk was manufactured so as to entitle it to the 
market service payments pursuant to the above-mentioned section. 

On the audit of the plaintiff’s, then petitioner’s, books at Frankfort, 
New York, the Market Administrator ascertained, as is also shown in 
the complaint herein and the petition filed with the Secretary, that the 
plaintiff had manufactured buttermilk at the Frankfort plant by mix- 
ing a large quantity of skim milk with whole milk and adding a souring 
culture to produce the buttermilk. 

The Market Administrator ruled that this buttermilk was Class 1 
milk, pursuant to-Article III, Section 2, paragraph 1 of the original 
order, and to Section 927.3(b) (1) of the order as amended. 

The market service payment provision provided that market service 
claims would not be paid if the second plant was operated by the same 
handler, and if Class 1 milk was shipped to the marketing area from 
such plant during the particular delivery period. By the order as 
amended this provision was changed, so as to provide that the claim 
would not be allowed if the milk on which the claim is made is manu- 
factured at a second plant, operated by the same handler, from which 
within 24 hours prior to, or 48 hours after the calendar day during 
which such milk was received at the second plant, Class 1 milk was 
shipped to the marketing area. The Market Administrator ruled that 
the production at the Frankfort plant of buttermilk, a product prop- 
erly classified pursuant to the order as Class 1 milk, prohibited him 
from paying the market service claim. 

The petition of the handler, the plaintiff, hereinbefore referred to, 
was filed with Secretary of Agriculture pursuant to Section 8c (15) (A) 
of the Agricultural Marketing Agreement Act, of 1937, supra, protest- 
ing against the Market Administrator’s ruling, and alleging that the 
interpretation made by the Market Administrator was illegal and er- 
roneous, in that the interpretation was made upon a basis of classifi- 
cation not contemplated in the spirit of the order, nor in its explicit 
wording, nor was it based on any legal basis whatsoever. 

The hearing was held upon a stipulation of facts, the presiding officer 
issued a tentative report finding against the petitioner. 

Exceptions were filed by the petitioner, the plaintiff herein, one of 
which was granted by the presiding officer, and the case then went to 
the Secretary of Agriculture, who on August 20th, 1941, made the 
hereinbefore recited finding against the petitioner. 

It is conceded that buttermilk, as such, is not specifically placed in 
any one of the numerous classifications set forth in the order. 

At the time of the issuance of the order it was known that there were 
a number of products that could be made from milk as to which a par- 
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ticular classification could not be set up. Class 1 milk was, therefore, 
defined in part as “all milk which leaves a plant as milk, chocolate 
milk, or any whole milk drink and whole milk the utilization of which 
is not established for classification in some other class” named in the 
classification article. 

The plaintiff, as such, or as the petitioner, never clearly set forth the 
grounds upon which it relied until on the argument of this motion, and 
in its brief filed therein after such argument, it argues first; that but- 
termilk should not be classified as Class 1 milk, and second; that butter- 
milk in fact is an homogenized mixture and should, therefore, be classi- 
fied in Class 11-B. 

At no time, either as petitioner, or plaintiff, has the plaintiff alleged 
that the record of the public hearing held prior to the original issuance 
of the New York milk order and prior to the issuance of the order, as 
omended, do not support the classification of buttermilk in Class 1, nor 
does the plaintiff allege that he has been denied due process of law, or 
that the Secretary’s ruling was arbitrary or capricious or that there was 
no substantial evidence before the Secretary upon which his ruling 
might properly be based. 

[1] Jurisdiction is conferred upon this court by Section 8c (15) (B) 
of the Agricultural Marketing Agreement Act of 1937, 7 U.S.C.A. § 608c 
(15) (B), which provides a method of review for errors of law or rule 
by an administrative officer. The review must be made upon the basis 
of the record before the Secretary, and the court cannot conduct a trial 
de novo or permit new issues of fact to be injected into the case. New 
York State Guernsey Breeders Co-Op., Inc., et al. v. Wallace, Secretary 
of Agriculture, D.C., 28 F.Supp. 590. 

[2] The section here under consideration of the Agricultural Market- 
ing Act of 1937 bears a strong resemblance to Section 921 of the Long- 
shoremen’s and Harbor Worker’s Compensation Act, 33 U.S.C.A. § 921, 
and decisions of the courts, as to the construction of that section, should 
be carefully considered in construing the Agricultural Marketing Act, 
supra, and the courts in construing that act have confined the extent of 
such review to the record before the Commissioner. 

The construing of that section as not permitting a trial de novo before 
the District Courts, as to the facts on a review of the Commissioner’s 
award, is not invalid, as denying due process of law, or delegating judi- 
cial powers. Wilson & Co., Inc., v. Locke, 2 Cir., 50 F.2d 81; Wheeling 
Corrugating Co. v. McManigal, 4 Cir., 41 F.2d 593; Jarka Corporation 
of Boston v. Monahan, D.C., 48 F.2d 283, affirmed 1 Cir., 62 F.2d 588. 

The findings of the Deputy Commissioner under that act are conclu- 
sive if there is any evidence to support them, and the court may not 
weigh the evidence and substitute its independent findings for those of 
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the Deputy Commissioner. Clark v. Portland General Electric Co., 
9 Cir., 111 F.2d 703; Bethlehem Shipbuilding Corporation v. Cardillo, 
D.C., 23 F.Supp. 400, affirmed, 1 Cir., 102 F.2d 299, certiorari denied 
307 U.S. 645, 59 S. Ct. 2042, 83 L.Ed. 1525. 

The court cannot substitute its findings of fact for those of the Com- 
missioner under that act, except where the Commissioner’s findings are 
arbitrary, capricious, or unreasonable, and not supported by any evi- 
dence. Speaks v. Hoage, 64 App.D.C. 324, 78 F.2d 208. 
: [3] The plaintiff, as petitioner, in this case had a full and fair hear- 

ing on its petition. There was clear and substantial evidence in support 
of the Secretary’s findings, and the court will not disturb the Secretary’s 
findings or rulings, and substitute its judgment for that of the Secre- 
tary, an administrative official, even if upon an examination of all the 
evidence the court might have in the first instance reached a different 
conclusion, which in this case it would not. Swayne & Hoyt, Ltd., v. 
United States, 300 U.S. 297, 57 S.Ct. 478, 81 L.Ed. 659; Southern Pacific 
Co. v. Campbell, 230 U.S. 537, 33 S.Ct. 1027, 57 L.Ed. 1610; Opp Cot- 
ton Mills v. Administrator, 312 U.S. 126, 657, 61 S.Ct. 524, 85 L.Ed. 
624; National Labor Relations Board v. Link-Belt Co., 311 U.S. 584, 
61 S.Ct. 358, 85 L.Ed. 368; Green Valley Creamery v. United States, 1 
Cir., 108 F.2d 342; United States v. Morgan, 313 U.S. 409, 61 S.Ct. 999, 
85 L.Ed. 1429. 

Consideration of the law, as shown by the authorities hereinbefore 
cited, clearly shows that the function of the court on this motion is con- 
fined to ascertaining whether under the wording of the order, buttermilk 
is classified by the order, and by the order as amended, as Class I milk. 

If that be so, there being no allegation in the complaint of a lack of 
substantial evidence, or that the action of the Secretary was arbitrary 
or capricious, the motion should be granted. 

The classification of buttermilk in said order, and amended order, as 
Class I milk is supported by the record of public hearings and the con- 
sistent classification as such by the Administrator, supported by the 
ruling of the Secretary in this case. 

The plaintiff, as such, and as petitioner, has contended that butter- 
milk was not properly classified as Class I milk in the said order, or 
amended order, but up until the argument of this motion, or the filing 
of this brief, has not attempted to show what its classification should be. 

Plaintiff, by its counsel, now contends that buttermilk should be prop- 
erly classified in said order, and amended order, as Class II B Milk, 
which is defined in Order 27 as follows: “Class II-B milk shall be all 
milk the butterfat from which leaves, or is on hand at, a plant in the 
form of plain condensed milk or, except as set forth in paragraph 6 of 
this section, frozen desserts or homogenized mixtures.” 
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(Paragraph 6 refers to homogenized mixtures sold outside of New 
York City, which are classified as III-C.) 

Whether buttermilk should be classified as Class II-B was a question 
that should have properly been presented at the public hearings, to the 
Administrator, or the Secretary, but it was not, and the Secretary was 
not called upon to rule on that contention, however, as the question pre- 
sented for the court’s determination in this case is, whether the Secre- 
tary has, as a matter of law, wrongly held that buttermilk should be 
classified as Class I Milk, I will consider the plaintiff’s eontention. 

It is clearly shown by the record of public hearings that an homoge- 
nized mixture is a mixture of milk or cream, which has been run 
through an homogenizer, and to which has been added sugar, or some 
other form of flavoring, and which is used in the manufacture of ice 
cream. The common trade-name of which is “ice cream mix.” 

The buttermilk in question in this case was produced by mixing skim 
milk with whole milk which had not been homogenized and adding to 
that a souring culture. 

[4] The word “homogenized” in the order is to be defined in ac- 
cordance with its general meaning in the trade, but plaintiff is not aided 
even by the alleged dictionary definition, as the buttermilk in ques- 
tion was not passed through a homogenizer, nor was it produced 
synthetically. 

[5] The buttermilk in question was properly classified as Class I 
milk, which is defined in said order in part, as “all milk which leaves a 
plant as milk, chocolate milk, or any whole milk drink and all milk 
the utilization of which is not established for classification in some other 
class.” (The underscoring, mine, not in the original.) 

[6] The ruling of the Secretary, now before this court in this case, 
is in accordance with the law, and there is no issue to be tried. 

The motion is in all respects granted, and summary judgment in 
favor of the defendant against the plaintiff is granted, dismissing the 
complaint in this action with costs and disbursements. 

Settle judgment on notice. 


M. H. Renken Dartry Co. vv. Wickarp, 47 F. Supp. 212. Decided October 19, 1942. 


District Court, E. D. New York 
October 19, 1942 


Order No. 27 (New York)—Interpretation of Act—Use Classification 


Interpretation of act with regard to “use classification which the act directs to be 
followed as a means by which minimum prices are required to be fixed in any 
order, — by court in Queensboro Farms Products Inc. v. Wickard,* 47 F. 
Supp. 206, held, equally applicable here as meaning not ultimate utilization 
but rather the use | respective milk handlers.** 

* Published in 3 A. D. 212.—Ed. 
** Reference to each point involved in this case will be found in Index-Digest in this issue of 

Agriculture Decisio ~Ed. 
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Proceeding by M. H. Renken Dairy Company against Claude R. 
Wickard, as Secretary of Agriculture of the United States of America, 
to review a ruling of the Secretary on a petition filed pursuant to Agri- 
cultural Marketing Agreement Act of 1937, § 8c(15) (A), 7 U.S.C.A. 
§ 608c(15) (A). On motion by the Secretary for a summary judgment 
and plaintiff’s cross-motion for summary judgment. 

Motion of the Secretary of Agriculture granted and cross-motion of 
the plaintiff denied. 

See, also, 45 F.Supp. 332. 

Leonard Golluber, of Brooklyn, N. Y., (Horace B. Casey, of Albany, 
N. Y., of counsel), for plaintiff. 

Harold M. Kennedy, U.S. Atty., of Brooklyn, N. Y. (Nathan Bo- 
rock, Asst. U. 8. Atty., of New York City, and Edward O. Mather, 
Principal Atty., of Washington, D. C., Office of the Solicitor, of counsel), 
for defendant. 

ABrvzz0, District Judge. 

This action arises out of a ruling of the Secretary of Agriculture upon 
a petition filed by the plaintiff pursuant to Section 8c(15) (A) of the 
Agricultural Marketing Agreement Act of 1937, 7 U.S.C.A. § 608c(15) 
(A). The complaint is filed pursuant to Section 8¢(15) (B) of said Act, 
and is for the purpose of reviewing the ruling made by the Secretary 
upon the above mentioned petition. 

The proceeding before the Court is a motion by the Secretary for 
summary judgment, and the plaintiff has filed a cross motion for sum- 
mary judgment in its favor. 

In the brief of the plaintiff, it is stated on page numbered 4: “This 
action is a companion action to that of Queensboro Farm Products, 
Inc., v. Wickard, Civil Action No. 2556, which is now pending before 
this Court. In both actions the validity of original Order No. 27 is at 
issue, although Queensboro Farm Products, Inc., claims that the order 
is sufficiently broad to permit a construction granting relief to it with- 
out the necessity for holding the order invalid. Unfortunately, this 
plaintiff can make no such claim.” 

Apparently, the plaintiff herein bases its contention on the construc- 
tion to be placed on “use classification” which the statute directs to be 
followed as a means by which minimum prices are required to be fixed 
in any order issued by the Secretary of Agriculture. 

The decision in the matter of Queensboro Farm Products, Inc., v. 
Wickard, Civil Action No. 2556, 47 F.Supp, 206, filed this date simul- 
taneously with this opinion, completely determines the interpretation 
of the statute with regard to “use classification.” In view of that deci- 
sion, the motion of the Secretary of Agriculture in the case at bar for 
summary judgment is granted, and the cross motion of the plaintiff is 
denied. 
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A. D. 
No. 


Anti-Trust Laws 
Hearing under section 8c (15) (A) not proper method to test com- 
plaints under 


DIsMISsAL 
Denial of Petition for Relief 
Petition for relief denied and dismissed on the ground that (1) 
tke allegations in the petition as to the Secretary’s failure to 
determine purchasing power of milk are not sustained, (2) the 
soundness of the Secretary’s regulations and findings in 
issuance of order is not within scope of proceeding under 
section 8c (15) (A) of the act, (3) the hearing under said 
section is not a proper method to test complaints under 
anti-trust laws, (4) the regulations of Office of Price Adminis- 
tration are not within the jurisdiction of the Secretary, and be- 
cause of (5) failure to make full statements of facts upon which 
petition is based 
Order of, based on— 
denial of hearing 


JURISDICTION OF SECRETARY 
Regulations of Office of Price Administration as not within purview 
of, in proceeding under section 8c (15) (A) 


Orrice oF Pric—E ADMINISTRATION 
Regulations of, as not applicable to orders and regulations under act. 602 


PETITION 
Allegations in, as to Secretary’s failure to determine purchasing 
power of milk not established 
Failure to make full statement of facts upon which petition is based 
as cause for dismissal of 


PROCEEDINGS 
Scope of, under section 8c (15) (A) of act 
Soundness of Secretary’s regulations and findings in issuance of order 
as not within scope of proceeding under section 8c (15) (A) of act.. 602 


Section 8c (15) (A) or Act 
Scope of proceeding under 


SraTvuTss 
Construction and Interpretation 
Harmonizing and making effective provisions of 


PACKERS AND STOCKYARDS ACT, 1921 


AMENDMENT OF APPLICATION 
Extension of Time 
Respondent’s request to extend time from February 7 to 
February 17, 1944, to amend its application granted 


Burrato Live Srocx Excuanags, Inc. 
Applicability of rates and charges under published tariff of 


Page 
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Crase AND Dgssist 
Unfair Practice 
Respondent, market agency and dealer, charged with engaging in 
and using unfair, unjustly discriminatory and deceptive 
practices or devices, ordered to cease and desist from (1) 
purchasing for its own account livestock consigned to it for 
sale on commission, and reselling livestock and failing to remit 
additional prices received in such resales, (2) selling consigned 
livestock to its employees, (3) failing to disclose true name of 
purchaser in accounts of sale issued to consignors, and (4) 
making false entries in its account, and it is further ordered 
that respondents shall maintain proper books and records as 
directed in this order 


CoRPORATIONS 

Distinction of entities as not affecting revocation of license. .613:000; 
DEPARTMENTAL REGULATIONS 

Standard of financial qualifications set up in 


DIsMIssaL 
Failure to File Opening Statement of Facts 
Where notice was served upon the parties that shortened 
procedure would be used because neither party requested an 
oral hearing in this reparation proceeding, and complainant 


failed to file an opening statement of facts, the proceeding is 
dismissed pursuant to the rules of practice under the act... . 

Order of, based on— 
consent of parties 615:277; 


EVIDENCE 
Facts showing— 
ability to meet financial requirements 
applicant engaged in business without bona fide application 
for license 
bank account was in respondent’s name 
contract of purchase and sale constituted separate transaction 
rather than open account 
partnership owned, controlled, and operated business of corpora- 
tion when license was revoked under act 
respondent accounted for sheep other than those consigned to it. 
Testimony of experienced sheep man as to weight of sheep as 


EXAMINER 
Authority of, to rule on motions 


EXCEPTIONS 
Extension of Time for Filing 

Although under the rules of practice under the act the examiner’s 
authority to rule upon motions and requests is limited to the 
time his report is filed with the hearing clerk and, consequently, 
he had no authority to grant the extension requested, never- 
theless, since the time for filing exceptions expires this date, 
the time for filing the exceptions to the examiner’s report by 
both parties is extended 20 days from date of this order 


612 


614 


607 


607 
611 
614 


608 
608 


603 
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FINANCIAL REQUIREMENTS 
Compliance with 
Recommendation of examiner and counsel for Food Distribution 


HEARING 


Administration, now the Office of Distribution, for dismissal 
of complaint in disciplinary proceeding against licensee, 
dealer in live poultry, charging the latter with maintaining 
inadequate financial condition and unsatisfactory records, 
on the ground that bank account in wife’s name was current 
asset of respondent, disapproved, but since, after tentative 
order of revocation was issued, it now appears that the bank 
account was actually in respondent’s name, his license is not 
suspended or revoked, but respondent is ordered to keep 
adequate records and not to engage in business when his 
current assets do not exceed his current liability by at least 
25 percent of his average weekly purchases of live poultry for 
the then preceding 52 weeks, unless he then maintains a 
licensee’s bond or its equivalent, as provided in the regulations 
under the act 


Reopening of 
Upon request of dealers that the proceeding in order 2 A. D. 664, 


LICENSES 


prescribing rates to be charged by respondent, St. Louis 
National Stockyards Company at its stockyards, be reheard, 
that the rate order be reconsidered and modified, and that 
they be allowed to intervene, the hearing is reopened only for 
purpose that the dealers may present information relating to 
(1) the nature and extent of intervenors’ business; (2) the 
relationship of such business to the sale of livestock at 
respondent’s stockyard; (3) the services and facilities furnished 
intervenors by respondent; and (4) the alleged discriminatory 
character of the prescribed charges for livestock resold by 
intervenors and for feed used by them 


Denial of Application 
Application for license as live poultry dealer by a corporation 


whose officers were the officers of another corporation whose 
license had been revoked, and which officers had continued 
the business of the former corporation, denied, on the ground 
that the distinction of entities cannot obscure the fact that 
since the applicants’ license was revoked, they have continued 
in business without obtaining another license, and, therefore, 
the reasons for revocation of the corporation’s license, and the 
time of filing the present application are immaterial and not 
an issue in this proceeding 


Application for license as live poultry dealer by partnership 


composed of three members who were officers of a corporation 
of a similar name whose license had been revoked, denied, on 
the ground that the distinction of entities cannot obscure the 
fact that after the applicants’ license was revoked, they have 
continued in buisness without obtaining another license, and, 
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Licenses—Continued 
Denial of Application—Continued 
therefore, the reasons for revocation of the corporation’s 
license, the time of filing the present application, and the 
financial condition of the applicants are immaterial and not 
an issue in this proceeding 
Distinction of entities as not affecting revocation of 613:273; 
Justification for treating applicants as licensed when engaged in 
business in newly designated area subject to act 613:273; 
Mere application for, as not entitling applicant to engage in business 


LiwiTaTION PERIOD 
Application of, to separate transactions in reparation proceeding. . . 


Motion 
Authority of examiner to rule on 
Oral Argument 
Although the record fully authorizes issuance of prior order in 

this proceeding, request for oral argument to be limited to the 
facts now contained in the record, to save rights respondent 
waived, but thought he was reserving, granted, but prior 
order suspending respondent’s registration is not in any way 
suspended or modified by this ruling 


OraL ARGUMENT 
Motion for, granted 


PARTNERSHIP 
Distinction of entities as not affecting revocation of license 


Rates AND CHARGES 
Applicability of, under Buffalo Live Stock Exchange, Inc 


REPARATION 
Commission Rates 
Where commission company has made a greater charge than 
specified in its published tariff for the purchase of hogs, 
reparation should be awarded in favor of the buyer who was 
assessed more than provided for in its schedule filed and in 
effect, but since the evidence shows each purchase and sale 
constituted a separate transaction, and not an open account, 
the complainant is entitled to reparation only for hogs pur- 
chased during the 90 days next preceding the date of the filing 
of the complaint 
Failure to Account 
Where the evidence shows that respondents did not account for 
all the sheep consigned to them by complainant for sale on 
commission basis, but accounted for some other sheep, it is 
held that respondents have engaged in and used an unjust and 
unreasonable practice, and that complainant should be awarded 
reparation against respondents for the loss sustained by 
complainant 
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SALEs ; 
Contract of purchase and sale involving separate transactions 
distinguished from open account 


SUPPLEMENTAL ORDER 
Stay of Suspension of Registration 
Since respondents complied with provisions of prior order and 
filed certain request and consent, the prior order suspending 
their registration as market agency and dealer is not to become 
effective unless further order to the contrary shall be issued, 
but the prior cease and desist order remains in full effect... . 


UnrFalirR PRACTICE 
Failing to disclose the true name of the purchaser in accounts of sale 
issued to consignors of livestock sold on a commission or agency 


Making or causing to be made certain entries in respondent’s accounts, 
records, and memoranda purporting to show the sale of consigned 
livestock to certain persons, when such livestock had been sold by 
respondent to other and different persons 

Purchasing for respondent’s own account livestock consigned to it 
for sale on commission, reselling said livestock in the same lots as 
purchased, on the same dates purchased, on the original scale 
tickets, at mark-ups in price, and failing to remit to the consignors 
the additional price received for said livestock in such resales... . 

Selling livestock to respondent’s employees out of consignments 
which had been consigned to it for sale on a commission or agency 


VIOLATION oF AcT 
Failure to keep such accounts, records, and memoranda as to fully 
and correctly disclose all transactions involved in respondent’s 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCORD AND SATISFACTION 
Facts showing— 
acceptance of check as not constituting 


Broxger’s STANDARD MEMORANDUM OF SALE 
Acceptance of, as evidence of consummation of sale 


Consent ORDER 
Suspension of License ‘ 

Consent order issued providing for suspension of respondent’s 
license for a period of 60 days, and for publication of the facts 
and circumstances admitted concerning his failure to keep 
records which fully and correctly disclose all transactions in 


CouNTERCLAIM 
Dismissal of 


A.D. 
No. 


611 


612 
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DaMAGES 7 
Measure of, based on— io. Page 
failure to deliver, and inability to replace goods resold at profit. . 281 
rejection of shipment 297 
resale of produce :284; 308 
EVIDENCE 
Acceptance of broker’s standard memorandum of sale as evidence of 
consummation of sale of produce 
Burden of proof as to— 
existence of contract 
implied warranty of suitable shipping condition 
Denial of motion to strike 
Facts failing to show— 
basis for set-off 
shipment moved under normal service and conditions 
Facts showing— 
acceptance of check as not constituting accord and satisfaction. . 
inability to replace on open market goods resold at profit 
resale was made with reasonable care 
respondent’s testimony inconsistent with facts of case as a whole. 
shipment did not conform to warranty 
Federal inspection certificate and inspector’s notes as part of report 
of investigation 
Government inspection certificates as 
Inspection showing that grapes arrived in deteriorated condition. . . 
Testimony of Cleveland inspector as 625 
Testimony of witness as directly contrary to Government inspection 
certificates and testimony of Government inspector at Cleveland.. 625 
Weight of, showing produce was to be shipped as soon as obtained 
by complainant 618 


“Goop Quatity” 
Compliance of produce graded U. 8. No. 1 with “good quality” 
specifications 
“Goop Quauity, Goop Sizz, Wet Maturep” 
Words as not descriptive of exact standard 
JURISDICTION 
Acquirement of jurisdiction by consent invalid 
Claim for failure to pay for empty bags as not within purview of act. . 
REPARATION 
Breach of Warranty 
Where respondent’s broker sold complainant a carload of carrots 
at price f.o.b. New York, and represented them as good 
quality and size, well matured and washed, and upon inspec- 
tion by complainant they were found in condition not as 
warranted, as a result of which breach complainant could not 
complete a resale of the carrots and thus sustained a loss of 
profits, it is held that since the respondent knew, or should 
have known, that the commodity was bought for resale on 
open market, upon his breach of the contract of purchase and 
sale he is liable for the payment of special damages based on 
the complainant’s resale of the goods 
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D. REPARATION—Continued 
: Page Failure to Accept Nn Page 
2 = Where weight of the evidence supports complainant’s allegations 
5 308 that the contract of sale of carloads of potatoes stipulated that 
the potatoes were to be shipped as soon as obtained by com- 
plainant, and not upon specific instructions as to dates of 
delivery, it is held that respondent’s wrongful refusal to accept 
5 308 shipment of potatoes and pay purchase price entitle com- 
plainant to an award of reparation in amount representing 
301 the difference between the agreed purchase price and the sum 
) 291 realized by complainant on the resale of the produce, less 
297 costs incurred by necessity of the resale................... 618 282 
, 301 Failure to Deliver in Suitable Shipping Condition 
. 901 Where complainant purchased car of grapes from respondent on 
basis of wired government inspection, and the latter wired 
complainant that the grapes graded U. S. No. 1 but did not 
301 reveal that the inspection covered only first two stacks, it is 
281 held that respondent, by failing to transmit to complainant 
308 information of the restricted inspection, failed to communicate 
284 to. complainant all essential information as required by the 
280 regulations under the act, and, therefore, complainant should 
be awarded reparation for damages sustained by it on resale 
= of the grapes which arrived in deteriorated condition........ 619 285 
287 Failure to Pay . 
307 Since respondent failed to sustain burden of proving its allega- 
tion that it consummated a contract with complainant for 
306 purchase and sale of a car of lettuce, there is no basis for 
setting-off against purchase price of another car of lettuce 
284 shipped by complainant to respondent, and since complainant 
did not accept respondent’s check in full payment of the 
invoice price, it is held, complainant is entitled to reparation 
308 for the balance of the purchase pfice...................05: 623 299 
Where complainant purchased from respondent three separate 
280 carloads of potatoes and alleged that the potatoes did not 
conform to warranty and that there was a shortage in weight 
291 in one shipment, and the respondent in his separate complaint 
291 admitted such shortage, it is held that on the principal issue 
involving complainant’s resale of shipment of potatoes in 
reliance on Federal shipping point inspection certificate, the 
burden of proof as to breach of respondent’s implied warranty 
of suitable shipping condition rested on complainant, and since 
the record does not disclose that the shipment moved under 
normal service and conditions, complainant’s claim of lack of 
suitable shipping condition cannot be sustained, and with 
respect to his claim for failure to pay for empty bags, it is 
held that such claim is not within the jurisdiction of the War 
Food Administration under the act, and, therefore, reparation 
is awarded respondent in amount of unpaid balance of purchase 
price, less deductions for short weight of one shipment and 
620 288 


277 loss of profits on another transaction................2++++- 
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REPARATION—Continued Ab 
Failure to Pay—Continued No. Page 

Where complainant sold respondent two carloads of onions for 
which respondent failed to pay, and the latter delivered four 
carloads of onions to complainant for resale on joint account 
basis and complainant failed to pay the joint account price 
as agreed, as a result of which respondent diverted and resold 
them on another market, it is held, complainant is entitled to 
an award of damages for the price of the two carloads, less 
half of the joint account price of the carloads of produce, as 
diminished by sums advanced in cash to respondent 

Rejection of Shipment 

Since the contract of purchase and sale involved in this proceed- 
ing was upon an f.o.b. basis, respondent’s failure to accept 
the onions at destination because they were in a deteriorated 
condition was without reasonable cause and, therefore, it is 
held, complainant should be awarded reparation in amount of 
loss sustained by it as a result of the resale of the produce... . 

Where respondent denied that it purchased a car of grapes 
involved in this proceeding, it is held that since a copy of the 
broker’s standard memorandum of sale was delivered to 
respondent to which no objection was made, and the grapes 
conforming to U. S. No. 1 grade complied with “good quality” 
specifications, the respondent’s rejection of the grapes was 
without reasonable cause and, therefore, complainant is en- 
titled to an award of reparation for damages sustained by it 
by reason of the resale of the commodity 


REPARATION FOR— 
Balance of purchase price 
Failure to accept 
Failure to reveal restricted inspection 
Joint account price 
Purchase price 617:281; 
Rejection of shipment 625:308; 


RESALE 
Common interest in disposition of commodity as giving right to sell. . 
Request to resell commodity construed as not including limitation 
on place of sale 
Srt-Orr 
Facts failing to show basis for 
Sprcia, DaMAGEs : 
General rule relating to claim of 
Recovery for loss of profits as based on actual or implied knowledge 
of seller that goods were purchased for resale or that sale had 
actually been made 
Surraste Suippina ConpirTIon 
Burden of proof as to implied warranty of, as resting on complainant. 620 
UNPUBLISHED DECISIONS 
List of 
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VIOLATION oF AcT lo. Page 
' Failure to accept 284 
_ Failure to deliver 
Failure to pay— 
balance of purchase price 
joint account price 


Failure to reveal restricted inspection of commodity 
Negligent handling of claim against carrier as not constituting 
Rejection of shipment 


Wirep GovERNMENT INSPECTION 
Meaning of words used in regulation under act 


Worps AND PHRASES 


Good quality, good size, well matured 
Good quality pack 
Sunkissed berries 
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AGRICULTURAL MARKETING AGREEMENT ACT 
Provisions of, relating to judicial review as bearing strong resemblance to 
provisions of Long Shoremen’s Compensation Act, 45 F. Supp. 332..... 319 


Courts 
Judicial Review 
Secretary’s findings supported by substantial evidence will not be 
disturbed even though court might reach different conclusion, 
















Secretary’s ruling will not be disturbed in presence of full and fair 
hearing and clear substantial evidence supporting his findings, 














MG MMANMN RIN Ge 9'5icdidhoin, cacnad Oreo ase eco aw Sign Pemred eae he Fit ¢ +9 320 
Scope of, relating to Secretary’s ruling under act, 51 F. Supp. 444.... 314 
Trial de novo or injection of new issues of fact not permitted under 
provisions of act relating to, 45 F. Supp. 332..................... 319 
EvIpENCE 
Conclusiveness of Secretary’s findings supported by substantial evidence, 
eR IN PAI Ss S556 5: ps8 Fb 8 ras ele by go Woh G lech Sas eS Sus HR AO IE 314 
FINDINGS 
Conclusiveness of, made by Secretary under act, 51 F. Supp. 444......... 314 
HoMOGENIZED 
Meaning of term as used in milk order, 45 F. Supp. 332................. 321 







Lone SHOREMEN’S AND Harspor WorKERS CoMPENSATION ACT 
Provisions of, relating to judicial review as bearing strong resemblance to 
PIOVIRIONS OF BOG SEE RODD! GO! = 66.5 Sie cian cece eae vaa aint nen el’ 319 








Market SERVICE PAYMENTS 
Buttermilk of handler as not entitled to, 45 F. Supp. 332................ 321 






Orver No. 4 (GREATER Boston) 
Handler 

Secretary of Agriculture’s ruling that co-operative engaged in marketing 
milk in Greater Boston area was a “handler” and obliged to account 
to producer’s settlement fund for all milk received at plant operated 
by nonmember corporation because intermingled with milk received 
at same plant by member of corporation, held invalid on the ground 
that mere intermingling of cooperative’s milk did not make it a 
handler as it had no contractual relation with, and received no milk 
from nonmember corporation for sale in Boston and all of the milk 
was sold in Burlington area, 51 F. Supp. 444..................05. 310 


OrpvEerR No. 27 (NEw York) 
Classification of Milk 
Since the evidence disclosed in this case established that dairy’s 


buttermilk was not an “homogenized mixture,’’ and, therefore, it was 
properly classified by market administrator as Class I milk rather 
than Class IJ-B, it is held that the plaintiff dairy was not entitled to 
receive market service payments pursuant to the order on any of the 
buttermilk moved from one of the dairy’s plants to another, 45 F. 
NR MMT peacoat a romsen Ss Sb oe Ig sl a elinee hsb we OSE oon MERLE WL 
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Use Classification 
Interpretation of act with regard to “use classification’ which the act 


directs to be followed as a means by which minimum prices are 
required to be fixed in any order, given by court in Queensboro Farms 
Products Inc. v. Wickard,* 47 F. Supp. 206, held, equally applicable 
here as meaning not ultimate utilization but rather the use by 
respective milk handlers, 47 F. Supp. 212 


SECRETARY OF AGRICULTURE 
Conclusiveness of findings made by, 51 F. Supp. 444. . 


STaTUTES 
Construction and Interpretation 
Decisions as to construction of judicial review provisions of Long 
Shoremen’s Compensation Act considered in construing similar 
provisions in Agricultural Marketing Agreement Act, 45 F. Supp. 332. 319 
Weight given interpretation made by officers administering statute as 
specialists advised by experts, 51 F. Supp. 444 
Tria, De Novo 
Inapplicability of, under provisions of act relating to judicial review, 45 F. 
Supp. 332 ashes 
Worps AND PHRASES 
Homogenized, 45 F. Supp. 332 
Homogenized Mixture, 45 F. Supp. 332. . . 
Ice cream mix, 45 F. Supp. 332 


* Published in 3 A. D. 212.—Ed. 
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